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EDUCATION FOR ALL HANDICAPPED CHILDREN,
1973-74

FRIDAY, OCTOBER 19, 1973

U.S. SENATE,
Stnicommirrsz ON THE HANDICAPPED

OF THE COMMITTEE ON LABOR AND PUBLIC WORKS,
St. Paul, Minn,

The subcommittee met, pursuant to call, at 9:05 a.m., in room 15,
professional staff member.); and Roy. H. Millenson, minority profes-
sional staff member.

Present : Senator Mondale.
Also present : Patria Forsythe, Ellen Hoffman, and Lisa Walker,

professional staff members; and Roy II. Nlillenson, minority profes-
sional staff member.

Senator Morrimix. I am pleased to call to order this hearing,of the
U.S. Senate Subcommittee on the Handicapped on S. 6, the Educa-
tion for All Handicapped Children Act. This hearing is one of a
series being held across the country tn receive testimony on this im-
portant legislation. I am conducting the hearing at the request of
Senator Harrison Williams, the author of the bill and chairman of
the Senate Labor and Public Welfare Committee, and of Senator
Jennings Randolph, chairman of this subcommittee and a major co-
sponsor of the bill.

As a member of the Senate Subcommittees on the Handicapped and
on Education, and chairman of the Subcommittee on Children and
Youth, I am encouraged to see national attention focused on the criti-
cal problem of educating the some 7 million handicapped children
in this country. Statistics show that nearly 60 percent of these children
are not receiving an education that meets their needs.

For many years handicapped children have been placed in institu-
tions, or segregated in schools and classes, or left to sit at home, where
they have not received the educational opportunity which is their
right tinder the law. .

Such policies, in addition to the obvious damage suffered by the
child, often have had the effect of placing impossible emotional and
financial burdens on families.

Recent court decisions, however, have made it clearer than ever
that we have not only a moral 'hut also a legal obligation to provide
the opportunity for every handicapped citizen to reach his or her
highest educational potential.

(1153)
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An important provision of the bill before us today would require
that, every State have in effect a policy stating the right of all handi-
capped children to "a free appropriate public education," and also
require that the States develop specific plans for implementing that
policy by 1976. The bill would also insure that each handicapped
child bee treated as an individual with unique strengths and weaknesses,
and not as it member of a category of children all presumed to have
the same needs.

One of the major barriers to providing quality education for all
handicapped children has been the cast. There. is no question that it is
more expensive to meet the educational needs of a child who is blind
or deaf or mentally retarded or who has learning problems than to
meet the needs of a child without these problems. A recent study shows
that the extra cost per child ranges from at least $400 to $800 annually.

Even States like 111innesota. where there is a public commitment to
providing opportunities to the handicapped, where programs like spe-
cial education and vocational rehabilitation have received a high prior-
ity. do not have enough money to meet the needs.

In the past the Federal role in supporting spqcial education has
been quite insignificant. An estimated $3.5 balloons being spent by
the States on education of the handicapped. The Federal contribution,
however, is only $250 million.

The bill before us today represents a significant step toward pro-
viding the necessary financial assistance. Specifically, S. 6 would pay
to each State that meets the conditions I described earlier 75 percent
of the excess cost of educating a handicapped child. For example. if
the average cost of educating a child in a

is
State is $1.000, and

the cost of educating a handicapped child $1,500, the States would
receive 75 percent of that difference, or $350, toward meeting that cost.

The purpose of today's hearing is to seek the comments and sugges-
tions of parents, legislators, education experts. and others from the
Midwest region about S. 6. The subcommittee is here to listen to the
testimony of persons who are most familiar with the needs of handi-
capped children and to determine whether this bill will, in fact, meet.
those needs.

In closing. I would like to associate mysIlf with the words of Sena-
tor Williams when he introduced this bill in the Senate ;

We must remember that these are children whose needs can be net and who
can be freed from the nuisances that are their disabilities. They are children who
will go through the same pains and sufferings of growing up as do your children
and mine. Yet the answers they often receive are not answers that we wouldgive to our own children. They are not answers which our own children would
accept, nor are they answers of which we can be proud in this nation today.

Before we begin with our first witness. I would like to read into
the record the statements of Senator Randolph. chairman of the sub-
committee; Senator Williams. chairman of the full committee; Senator
Humphrey, a strong supporter in this area; and Congressman Joseph
Karth.

rThe statement of Senator Randolph follows ;)
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STATEMENT OF HON. IliNNINGS RANDOLPH, A U.S. SENATOR PROM
THE STATE OP WEST VIRGINIA, AND CHAIRMAN, SENATE SUB-
COMMITTEE ON THE HANDICAPPED

Senator RANIXMPII. I genuinely regret that it will not be possible for
me to be in Minnesota for the hearing on S. 6, the Education for All
Handicapped Children Act. I am serving as a member of the IT.S.
Delegation to the North Atlantic Assembly in Ankara, Turkey, and
must leave the country on Thursday, October 18, in order to fulfill this
important responsibility.

The members of the Subcommittee on the Handicapped, which I
have the responsibility of chairing, are vitally interested in and dedi-
cated to the right of our handicapped children to educational opportu-
nity. The Senate has already passed S. 986, the Education of the Hand-
icapped Amendments of 1973, which extends the present legislatioh,
We are awaiting act.Ja. by the Education and Labor Committee of the
House of Representatives. This Nation's most precious resource is its
children, and it is my hope that. S. 896 and S. 6 together will provide
sound educational programs for all handicapped children in the future.I express gratification, that my good friend and olleague. the able
Senator from Minnesota, Walter Mondale. is chit Ag these hearings.
As a member of the Subcommittee on the Handicapped and as chair-
man of the Subcommittee on Children and Youth, Senator Mondaleis sensitive and responsive to the needs of our Nation's children. He is
am outstanding leader in this vital field, and it is a privilege to serveand work with him on these subcommittees and in the U.S. Senate.

[The statement of Senator Williams follows :]

STATEMENT OF HON. HARRISON A. WILLIAMS, nt., A U.S. SENATOR
FROM THE STATE eP NEW JERSEY, AND CHAIRMAN, SENATE.
COMMITTEE ON LABOR AND PUBLIC WELFARE

&WWI' WILLIAMS. I am pleased to take this opportunity to welcome
all of you to this hearing: this morning, and 1 am especially pleased
that Senator Mondale is chairing this hearing in St. Paul. Senator
Mondale has been a strong and forceful leader in the Committee on
Labor and Public Welfare, and I know that his strong advocacy for
the rights and the problems of children of this Nation and the prob-
lems of American families is particularly important for the legislation
we are considering today.

This legislation is especially directed to the problems of all im-
portant part of the Nation's children and families --the problems of
providing the right to education and equal opportunity to some 7 mil-
lion handicapped children. In chairing hearings of this subcommittee
in other regions of this coontrythe South, the Northeastern States,
and the Atlantic seaboard StatesI have found a need which is almost
universal fo- the assistance provided by this legislation.

Exclusion from school, institutionalization, the lack of appropriate
services to provide attention to the individual child's needindeed,



the denial of equal rights by a society which proclaims liberty and
justice for all of its peopleare echoes which the subcommittee has
found throughout all of its hearings. I know that the testimony pro-
vided today will greatly help its in our quest to secure the right to
education for all handicapped children, and I send my sincere thanks
to all of Nvit who will help us in this effort.

Thank you.
[The statement of Senator Humphrey follows:1

STATEMENT OP HON. HUBERT H. HUMPHREY, A U.S. SENATOR
PROM THE STATE OP MINNESOTA

Senator Humeinizr. I conunend the action of the Senate Labo and
Public Welfare Committee in conducting regional hearings on legis-
lation to improve educational services for handicapped children
in particular. S. 6. the Education for All Handicapped Children Act.

iAs a cosponsor of this bill, I am concerned that this serious issue
receive the public attention which it fully merits. And I am hopeful
that the hearings you will chair in. the State capitol in St. Paul, Minn.,
on October 19, 1973, will reflect strong public participation, emphasiz-
ing the vital need for long overdue Federal assistance and compre-
hensive State and local programs to affirm the rights of all children to
obtain the best possible education.

I believe a profound injustice is suffered by 41/2 million handicapped
children of school age who are excluded from public schools in
America. While important accomplishments in this area have been
achieved in Minnesota. much more can and must be done. This is clearly
indicated in the statistical estimate of the Department of Health.
Education, and Welfare that while 70,423 handicapped children and
youth. up to age 21, were served in our State during 1971-72, another
52.242 children received no services.

S. 6 provides for important Federal financial assistance incentives
to the States for improved educational services for handicapped chil-
dren. And under S. 896, the education of the handicapped amendments,
r,sed by the Senate on June 251,1973, the provision of full educational
opportunity is made a firm goal of Federal assistance, under the
requirement that State plans, to be effective by June 80, 1975, must
provide for the identification and evaluation of all handicapped chil-
dren and for followup programs of affirmative action on behalf of
these children.

I have urged that final action be accomplished without further delay
on this legislation, which is in line with a provision of my bill, S. 1817.
the National Education Investment Act of 1973.

The fact is that inadequate efforts by the States on behalf of handi-
rapped children have been met with indifference by the executive
branch of the Federal Government, which has sharply reduced appro-
priations renuests for grants to the States under the Education of the
Handicapped Art. However, there are presently pending more than
20 "r.ight. to education" suits in Federal district courts on behalf of
handl lipped children. Therefore. it is clear that the time for derisive
action is at !land. We are confronting. what has rightly been called
texatinn ser :ice. Parents pas, taxes, but cannot obtain public
education services fir thier handicapped children.



1157

Too Oft% ii, parents confront lone; waiting lists in seeking counseling
services for their handicapped children; too often, handicapped chil-
dren are denied access to public schools, whether because of the lack
of adegtv.fe professional trained stati or because these children are
simply viewed as an extra burden; and too often, the children are left
with no alternative to being sent to an institution or to being shut up
in their homes, because of the limited availability and higher costs of
private schooling.

We know that States and local school districts require significant
financial assistance to provide special educational services for handl-

. capped children, and it is incumbent upon Congress to enact legislation
to fulfill this requirement.

However, I believe that the implementation of State and local plans
for the provision of such services must also he accelerated by firm
pressure. It was for this reason that I introduced S. 2095 on June 9R.
1973, which would provide that the future receipt by local educational
agencies of Federal financial assistance under programs made con-
tingent upon their provision of educational services to all handicapped
children at levels of expenditure at least equal to expenditures for
other children. The details of educational services for handicapped
children would be determined in light of local needs, but educational
opportunity will be required for every child.

I am hopeful that. the Senate Labor and Public Welfare Committee
will be able to take action in the near future on the further legislative
measures that are clearly required if all children are to have the right
to participate in educational excellence. I appreciate this opportunity
to have my views incorporated in the legislative hearing record.

Thank you.
[The statement of Congressman. Kurth follows :]

STATEMENT OP HON. JOSEPH E. ICARTH, A U.S. REPRESENTATIVE
IN CONGRESS PROM THE STATE OF MINNESOTA

Congressman KAM!. Thank you, Mr. Chairman, for 1heopportunity
to participate in these hearings on S. C, the Education for all Handi-
capped Children Act. I am pleased to testify in support of this bill
and its aims and purposes.

It is an encouraging sign of the times that we can propose legisla-
tion to provide Federal financial assistance to the States for improved
education for handicapped children. For it was not that long ago
when this subject was a difficult one to even discess, much less propose
action on. The combination of public ignorance and what can only be
called public scorn for children who were physically handicapped,
mentally retarded, or otherwise impaired kept this subject in the same
place as many of its victimsbehind a closed door.

When I was preparing this testimony I recalled seeing a John
Wayne movie that came ant a short time ago. In that movie one of the
youngsters on a cattle drive with Wayne had a speech impairment
he stammered. In one scene Wayne berated the child in such a manner
that within some 30 seconds the child "lost" his impairment.

scene was both cruel and inaecurate and demonstrated how far
We have come. Of course it was inaccurate since it portrayed a child's
speech impediment as a willful net of the child himselfand cruel
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because it showed that the problem could be cured only if one verbally
assaulted the child to the point where he started talking "right."

And how far have we come? We think today that this kind of
ignortuice is a figment of the past and preserved. only in movies. Yet,
even today we read stories of parents who are so ashamed of a less than
perfect. child that the child is shut uphidden, forgotten, and ignored.

Mr. Chairman, it is, of course, essential that we assist those thou-
sands of children whose parents want help but cannot afford it. We
must also reach out to those parents who do not seek the help their
child needs due to fear or misgiving.

We are beginning to expose this problem. Now we must work for its
remedy through legislation such as S. 6.

There are those who say that the price tag for the remedy is too
high, or that the responsibility is not that of the Government.

Surely, the first argument, to use technical terms, is hardly cost-
effective. For how are we to seriously compare the cost of long-term
custodial care that is required of a mentally retarded child when that
cost could be eliminated by paying for the education and training to
make the child a contributing adult member of our society.

We know that can be done. Right here in the Twin cities at the
Occupational Training Center we have seen, vividly, what can be done
for mentally, physically and emotionally handicapped people.

And how can one compare the costand the loss of our country's
greatest resourcepeopleshould they be ignored or wasted because
we know that private resources are limited.

To illustrate, I recall not long ago discussing this subject with one
of my assistants. He is a member of the local Jaycee chapter in his
community where he lives in Virginia. We talked about the Jaycee's
nationwide efforts to help the mentally retarded. As you well know,
Mr. Chairman, that. the Jaycees, with the help of a great ninny people,
put on "Special Olympics" each year for exceptional children. An
olvmpics where there never is a loser.

'And in many States there are other projects for the mentally re-
tarded. In Virginia, for example, the Jaycees sell apple butter each
year to raise funds for a camp they have established for retarded
children. We discussed this private assistance concept, and the great
work that is being done. At this point my aide commented that each
year some children must be turned away due to lack of funds, or room
at the camp.

He then said, "I think we could sell a jar of apple butter to every
person in Virginia and there would still be children we could not help."

This is but one example of the limitations to private assistance to
the handicapped.

In addition to the limitations, we are now seeing the courts rule that
handicapped children have the same rights as non-handicapped youth
and that an education must be provided in equal measure to them.
And the States are turning to their Federal Government for help.

Mr. Chairman, I could recount numerous statisticsbut I know that
these arc already a part of the committee's record. What is more im-
portant, though, than statistics is the human factor --the faces that
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could smile with the proper care, and the human live: that could be
made productive with the necessary education.

I think we could all pause for a moment and think of how we would
feel if we were not self-sufficient and Could not, for example, dress
ourselves. What if we knew that we could be taught how to perform
this task, but that we would not receive that training because someone
said it cost too much or there was no one to pay.

By passing this bill we could stop turning away those who need this
help and education. This is a responsibility that legally, and morally
we must confront.

Thank you.
Senator MoxnALE. We are very honored this morning to have as our

first witness Hon. Wendell Anderson, Governor of Minnesota.
Governor Anderson,

STATEMENT OF HON. WENDELL ANDERSON, GOVERNOR OF
MINNESOTA

Governor Ammasox. I'd like to welcome you, Senator Mondale, to
our State.

Senator MONDALE. Thank you.Tam very glad to be here.
Governor ANDERSON. I would like to assure you that we will extend

the same kind of hospitality that we have received here today. It is
good of you to come.

As you are well aware, the historic educational event of the 1950's
and perhaps of this century was the Supreme Court decision in Brown
v. The Boat I of Education in 1954.

The Supreme Court of the United States ruled that segregated
schools were not schools of equal educational opportunity. It was a
dramatic and significant step that has laid the groundwork for major

iadvancement of opportunity in the years since 1954.
But as we look back on the effects of that decision, it is clear that this

was only the beginning. There is more to be done.
For many young people in poor communities, Brown v. The Board

of Education, meant only that they could leave one totally inadequate
segregated school and attend another totally inadequate integrated
school. They had a choice of two inadequate opportunities. Discrimina-
tion was, and is, more than racial in our country. It is also economic.

Senator Mondale, I remember the day that the Supreme Court ruled
against Mr. Rodriguez in the famous Texas case. I watched Mr. Rodri-
guez respond to newsmen on television that night.

He is a Mexican-American. In the district wheya he lives and his
children go to school, they have very, very modest 'ittle homes where
the real estate taxes are almost confiscatory, Yet they raise only $2(
per year per student from those taxes.

Across town in the affluent areathe Edina of his home townreal
estate taxes are more modest. But they are raising $500 and $600 and
$800 per student.

Mr. Rodriguez has three or four children. All of them want to go to
school and be doctors or lawyers or dentists. One of them wants to be
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a priest. But Mr. Rodriguez knew that unless he could crack that
school finance system that raised very little money in his area and a
lot of money across town in the wealthy area, that wasn't going to
happen.

So he sued. He won in district court, but the Supreme Court ruled
against him. That's a tragedy.

As you well know, Senator Mondale, in 1971 we mounted a bi-
partisan effort in Minnesota to reform our own school finance system,
which also depended .too heavily on the lorel property tax.

It was a long, hard struggle. We had to raise taxes on the State
level to do it. But we turned school finance around in Minnesota by
going from 43 percent State financing to 70 percent.

That reform has made it possible to double our State aids to public
school districts from $850 million a biennium to $1.3 billion during the
time I have been in office.

A great deal of State money that doesn't come from local property
taxes is going into our schools on a more equitable basis.

We have taken steps to keep from discriminating against our chil-
dren because they may live in a poor school district.

You and your committee also know that there is another way in
which the schools of the Nation discriminate against our children
as well, by not providing adequate education for the handicapped.

In 1919. the Wisconsin Supreme Court agreed that a mentally,
normal, blind child could be barred from school because his handicap
had a "depressing and nauseating effect" on teachers and children.

But in 1971, a V.S. district court ordered Pennsylvania to educate
all retarded children between 4 and 21, regardless of cost.

One out of 10 of our homes in Minnesota and across the Nation is
the home of a handicapped child.

The Pennsylvania rase was the first of 34 Right to Education cases
in 21 States. Similar decisions in Washington, D.C., and New Orleans
have extended the Pennsylvania precedent to include all mentally
and ph vsieall I! band int ppe.ci youngsters.

Perhaps the Supreme Court will destroy the hopes of these children
and their parents as the hopes of Mr. Rodriguez. But the reality
of discrimination will still be there.

In Minnesota, partly because of the school finance reforms, our State
department of education estimates that we are now providing needed
special instruction for about SO percent of our handicapped children.

Our State law provides that
tIvery district and unorganized territory shall provide special instruction and

services for handicapped children of school age who ore residents of the district
and who are handicapped . . .

Our definition of the handicapped includes all of t'lose who are
included in S. R, the bill that is before us this morning. It also includes
delinonents, because in Minnesota we believe that they are handl-
eapped ns well.

Last January in my budget message to the leqislature T recom-
mended an increase of more than 150 percent in funds for teaching
the trainable mentally retarded in Minnesota.
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The legislature agreed. The cost was more than $2.3 million of
additional funds, a total of $4.6 million to educate 4,200 young people.
But the contribution to those young lives is immeasurable.

They are being helped to learn the most basic tasks of living.
Minnesota cared enough to teach them how to care for themselves,
how to work with others, how to begin to learn.

We are now providing more than custodial care. We are providing
light for the darkness in which these young people

care..
We are open-

ing up the future, at least a little bit, for seriously retarded children
in Minnesota,

Our legislature also increased reimbursement of special education
salary costs and reimbursement for children in residential centers at
a cost of $2.2 million for the biennium.

We eliminated the ceiling on transportation aids for education of
the handicapped, so that more funds are available for bringing these
children to sphools with special facilities for their education.

We iiiiinburse our schools for special supply and expense costs for
instruction of the handicapped.

Overall, this last legislature increased appropriations for special
education of the handicapped by 33 percent to $53.4 million for the
current 2 years.

Our Minnesota programs served 77,600 handicapped students last
year. The number and the percentage of needs served grows each year.

Our 1973 legislature took two other actions as well that are impor-
tant to handicapped children and adults in our State.

We amended our human rights legislation to extend protection to
Ow handicapped in employment, housing, public accommodations, and
public services as well as education. We know that handicapped people
must be able to use their educations once they have them.

We also created a Commission for the handicapped to bring together
the various fragmented efforts in the State.

The commission will make recommendations, facilitate cooperation
between departments, evaluate the adequacy of State programs, and
act as a source of information for the public. The commission knows
first. hand :if the problems and needs of the handicapped. Most of the
members are handicapped. parents and guardians of the handicapped,
or members of organizations providing services to the handicapped.

So we expect to make further progress with our programs for the
handicapped.

We would like to do more, and the Nation must do much more.
While we estimate our percentage at 80 percent of needs served,

your own analysis for 1971-72 puts Minnesota. at 57 percent. Even
if your figures are as low for other States as they arP for Minnesota,
the situation in some of these States is still rleplora de. They show
10 percent of handicapped children served in Arkansas, 14 percent
in Mississippi, 16 percent in Oklahoma and New Mexico, 19 percent
in West Virginia, 20 percent in Alabama. We certainly,have no right
to be complacent in Minnesota, but it is very clear iotii those statistics
that there is a national need for assistance.



1162

As we look at this proposed Federal legislation, we can support it
iwith enthusiasm. It is entirely appropriate for the Federal Govern-

ment to provide 75 percent of the special additional costs of teaching
the handicapped.

Your estimate, again based on 197142, predicts $47 million per year
in Federal funds for Minnesota under this proposed legislation.
Because of the steps we have taken in Minnesota, I suspect that
mate is also low. We certainly can use the help.

And so can the rest of the Nation.
I don't doubt our need for a strong national defense. But 53 a

Nation we simply must spend less of our wealth on weapons and more
on people.

In my inaugural address in 1971 I said that the highest test of a
civilized society is the treatment it affords its disadvantaged citizens.
We designed our 1973 State budget with that in mind. And our legis-
lature acted with that in mind.

I hope the Congress will also do that.
But I have one more comment to make.
Senator Mondale, I've heard you say a number of times that the

Congress authorizes dreams and appropriates peanuts in the human
programs area.

Minnesota does not need an empty authorization for Federal assist-
ance for the education of the handicapped. Programs don't work
without funds, and we know in Minnesota that special education is
expensive.

We appreciate your concern and your commitment to the handi-
capped, and now I hope you'll send us some money.

Senator MONDALE. Thank you very much, Governor, for a most
useful statement.

Whether Minnesota is serving 57 percent or 80 percent. that. I
guess, is just as large an amount. Our figure shows only 17 States in
the Union serving more than 50 percent of the handicapped and, as
you point out, there are many States in which all of the handicapped
children are without special services and, of course, that doesn't help
us evaluate what they mean by services. Some of those services are
hardly worthy of the name.

I would like to simply explore for a moment your last point because
this is something that has bothered me a great deal. Generally in edu-
cation and in the human fields we will authorize a strong program
and then the American public reads about it and says, "Boy, we are
really moving on in this field, $10 million or $100 million or whatever
is the program," and then a year later they look around and say,
"Where is the program? What's happened here?" Usually what has
happened is that in the appropriations process we ha e appropriated



11133

either nothing or very little to accomplish the legislative objective
A Well we earlier established in the authorization legislation.

As it matter of fact, last year we made an analysis and the average
appropriation for education was, I believe, a third of the authorization
compared to defense, which often is over 100 percent. I have never
figured la how we can appropriate more than we have authorized,
but we have done that in space and so on.

What kind of difficulties does this create for you in developing a
budget and in trying to handle the straight programs when the Fed-
eral Government pre. Beds in thin way?

Governor ANDERSON. First el all, Senator, it is absolutely critical
that the bill under discussion be passed and become law and we have
the funds, but even with that program, the regulations keep changing
so that we do not know from month to month how much we can count
on. We have members of the legislature here who have served on the
House Appropriations Conunittee. I know in 1973 it was in a state of
flux and it was impossible to intelligently plan for the next 3 years.

I might touch on something very sensitive. In the last 10 or 12 years,
in the last six legislative sessions. taxes were raised every single session,
regardless of which political party was in control. During that same
period of time the Federal Government on five separate occasions has
reduced taxes. The very fact that the Congress reduced taxes doesn't
mean that the people of America have a small tax burden. It simply
means that we are putting the emhpasis on local taxes. When Congress
reduces taxes, really, they don't save anybody the burden of paying
the tax, they just transfer the burden from one level to another. This is
true in the north, south, east, and west.

I appreciate the opportunity of having appeared here today. It is a
unique time for me. I have never appeared for a minority of one before
except at home.

Senator MoNnAr.z. You have done very well.
There is one thing you mentionad, and people don't really notice

it, but there has been it mammoth increase in the payroll tax. And in
this tax there are no deductions for the cost of raising children, for
health costs, for charitable contributions, no marital share so you can
help split the taxes to help raise a family, no low-income exceptions
so that the poorest Americans can be excused from part of it.

So the one tax that has increased dramatically works in just the
opposite way in the sense of making it less possible for families to care
for their children.

Thank you very much. Governor, for being with us.
[ The prepared statement of Governor Anderson follows:]

34.830 0 74 - 2
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Thank you, Senator Mondale.

As you are well OW0fC, the historic educational event of the 1950's and perhaps

of this century, was the supreme court decision in Brown versus The Board of Education

in 1954.

The Supreme Court of the United States ruled that segregated schools were not

schools of equal educational opportunity. It was a dramatic and significant step that

has laid the groundwork for molar advancement of opportunity in the years since 1954.

But as we look back on the effects of that decision, it is clear that this was only

the beginning. There is more to be done.

For many young people in poor communities, Brown versus The Board of Education

msant only that they could leave gee totally tliodequate segregated school and attend

another totally inadequate integrated school. They had a choice of two inadequate

opportunitlei. Discrimination was, and is, more than racial in our country. It is also

economic.

Senator Mondale, I remember the day that the Supreme Court ruled against Mr.

Rodriguez in the famous Texos case.
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I watched Mr. Rodriguez respond to newsmen on television that night.

He's a Mexican-American. In the district where he lives and his children

go to %haul, they have very, very modest little homes whore the real estate taxes

are all tost conlicatory. Yet they raise only 26 dollars per year per student from

those taxes.

Across town in the affluent area -- the Edino of his home town -- real estate

taxes are more modest. But they're raising $500 and $600 and $800 per student.

Mr. Rodriguez has three or four children. All of them want to go to school

and be doctors or lawyers or dentists. One of them wants to be a priest.

But Mr. Rodriguez knew that unless he could crack that school finance system

that raised very little money in his area and a lot of money across town in the wealthy

urea, that wasn't going to happen.

So he sued. He won in district court, but the Supreme Court ruled against

him. That's a tragedy.

As you well know, Senator Mondale, in 1971 we mounted a bipartisan effort in

Minntriota to reform our own school finance syste; ith'es also depended too heavily

on the local property tax.

It was a long, hard struggle. We had to "se taxes on the state level to do it.

But we turned school finance around in Minnesota, by going from 43 percent state

financing to 7u percent.
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That reform hos made it possible to double our state aids to public school

districts from 5650 million a biennium to $1,3 billion during the time I hove been in

office.

A great deal of state money that doesn't come from local property taxes it

going into our schools on o more equitable basis.

We have taken steps to keep from discriminoting against our children because

tiey may live in a poor school district.

You and your committee also know that there is another way in which the

?.cheals of the nation discriminate against our children as well by not providing

adequate c.lucation for the handicapped.

In 1919, filo Wisconsin Supreme Court agreed that o mentally normal blind

child could be barred from school because his handicap had i "depressing and nauseating

efkat" on teachers and children.

But in 1971, a U. S. District Court ordered Pennsylvania to educate all retarded

children between 4 and 21, regardless of cost.

One out of ten of our homes in Minnesota and across the nation is the home of

a handicupped child.

The Pennsylvania case was the first of 34 "Right to Educotion" cases in 21 states.

Similar decisions in Washington, D.C., and New Orleons have extended the Pennsylvania

precedent to inciade all mentally and physically handicapped youngsters.
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i'arhelps the Supreme Court will destroy the hopes of these children and their

parents as it did the hopes of Mr. Rodriguez. But the reality of discrimination will

still be there.

In Minnesota, partly because of the school finance reforms, our State Department

of Education estimates that we are now providin i needed special instruction for about

80 percent of our handicapped children.

Our state law provides that "every district and unorganized territory shall

provide special inslrction and services for handicapped children of school age who

are residents of the district ana who are handicapped..."

Our definition of the handicapped includes all of those who are included in

S. 6, the bill that is before us this morning. It also includes delinquents, because

in Minnesota .me believe that they are handicapped as well.

Lost January in my budget message to the Legislature, I recommended an

increase of more than 150 percent in funds for teaching the trainable mentally retarded

in Minnesota.

The Legislature agreed. The cost was more than 52.3 million, of additional

funds, a total of S4.6 million to educate 4,200 young people. But the contribution

to those young lives is immeasurable.
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They are being helped to learn the m6st basic tasks of living. Minnesota cares

enough to teach them how to care for themselves, how to work with others, how to

begin to !ee.

We are now providing more than custodiol care. We are providing light for

the darkness in which these young people exist. We are opening up the future, at

least a little bit, for seriously retarded children in Minnesota.

Our Legislature also increased reimbursement of special education salary costs,

and reimbursement for children in residential centers at a cost of $2.2 million for the

biennium.

We eliminated the ceiling on trnespOrtation aids for education of the handicapped,

so that more funds are available for bringing these children to schools with special

facilities for their education.

We reimburse our schools for specio' supply and expense costs for instruction

of the handicapped.

Overall, this last Legislature increased appropriations for special education of

the handicapped by 33 percent, to $53.4 million for the current two years.

Our Minnesota programs served 77,600 handicapped students last year. The

number and the percentage of n2eds served grows each year.
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Our 1973 Legislature took two other actions as well that are important to

handicapped children and adults in our state.

We amended our human rights legislation to extend protection to the handicapped

in employment, housing, public accommodations, and public services as well as

education. We know that handicapped people must be able to use their educations

once they have them.

We also created a Commission for the Handicapped to bring together the various

fragmented efforts in the state.

The Commission will mnke recommendations, facilitate cooperation between.

departments, evaluate the adequacy of state programs and act as a source of information

for the public. The Commission knows first hand of the problems and needs of the

handicapped. Most of the members are handicapped, Forents and guardians of the

handicapped, or members of organizations providing services to the handicapped.

So we expect to make further progress with cx ...ograms for the handicapped .

We would like to do more, and the notion must do much more.

While we estimate our percentage at 80 percent of needs served, your own

analysis for 1971-1972 puts Minnesota at 57 percent. Even if your figures are as low

for other states as they are for Minnesota, the situation in some of those states is still

deplorable.
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They show 10 percent of handicapped children served in Arkansas, 14 percent

in Mississippi, 16 percent in Oklohoma and New Mexi..o, 19 percent in West Virginia,

20 percent in Alobama. We certainly have nn right to Is: complpcent in Minnesota,

but it is very clear from those statistics that there is a national need for assistance.

As we look at this proposed federal legislation, we can support it with enthusiasm.

It is entirely appropriate for the federal government to provide 75 percent of t:to special

additional costs of teaching the handicapped.

Your estisee, again based on 1971-1972, predicts $47 million per your in federal

funds for Minnesota under this proposed legislation. Because of the steps we hove taken

in Minnesota, I suspect that estimate is also low. We certainly can use the help.

And so can the rest of the notion.

I don't doubt our need for a strong notional defense. But as a nation, we simply

must spend less of our wealth on weapons and more on people.

In my inaugural address in 1971, I said that the highest test of a civilized society

is the treatment it affords its disadvantaged citizens. We designed our 1973 state budget

with that in mind. And our Legislature acted with that in mind.

I hope the Congress will oleo do that.

But I have one more comment to make.
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Senator Mondale, I've heard you say a number of times that the Congress

authorizes dreams and appropriates peanuts in the human programs area.

Minnesota does not need an empty authorization for federal assistance for the

education of the handicapped. Programs don't work without funds, and we know in

Minnesota that special educotion is expensive.

Vie need the monoy, too.

Thank you.
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Senator MONDAI.E. I should briefly describe the nature of these hear-
ings. The chairman of the Senate Gabor and Public Welfare Com-
mittee, Pete Williams, and the chairman of the Subcommittee on the
Handicapped, Jennings Randolph, have asked those of us who are
serving on both committees to hold hearings such as we are holding
this morning to develop the case for a Federal thrust in the area of
the handicapped; to analyze it from the standpoint of the State of
Minnesota and other States in the Midwest and those who are wm:ring
in this same field in the private sector so that we can develop separate
hearings which give us the national focus on the need for legislation
in this field.

We are most grateful to each of you for being here and for the
witnesses.

I introduced several persons but I would like to introduce the mem-
bers of the legislature who have joined us :

Senator Jerry Hughes is with us, a State senator on the senate
education committee; Representative Joe Graba, representing the
house subcommittee on educational financing; Mr. Jim Beaver;
and Bob Bell and Kent Nelson.

Our next witnesses consist of a panel of Minnesota legislators: Bob
Bell, house education committee; Joe (habit, and Jerry Hughes.

STATEMENT OF JOE GRABA, CHAIRMAN, HOUSE SUBCOMMITTEE
ON STATE AIDS TO EDUCATION, ACCOMPANIED BY JEROME
HUGHES, CHAIRMAN OF THE SENATE SUBCOMMITTEE ON SPE-
CIAL EDUCATION; AND BOB BELL, HOUSE EDUCATION COMMIT-

TEE, MEMBERS OF THE STATE LEGISLATURE OF MINNESOTA

Mr. GanA. Thank you, Senator Mondale.
My name is Joe Grebe, chairman of the house subcommittee on

State aids to education, and I am happy to have this opportunity to
testify be fore you.

Senator, let me say at the outset that I think few efforts on the part
of Government demonstrate our humaneness in our society to the
extent that our efforts in aiding handicapped children do. We in Min-
nesota have made great progress in providing equal educational oppor-
tunity for all children, including the handicapped. Obviously, this has
created it substantial burden on both State and local resources. This
burden is particularly great in the area of the handicapped. For this
reason, we welcome the possibility of greater Federal participation at
the level proposed in Senate bill C.

In order to give you a better idea of where the proposed Federal
aid could be of help in our State, I propose to concentrate in my
testimony oh the present system of financing the education of handi-
capped children in the State of Minnesota.

By legislative mandate, each school district in Minnesota is renuired
to provide an education to all handicapped children having a residence
within that school district. As of 1971, this mandate includes the
trainable mentally retarded. As of the 1973-74 school year, approxi-
mately 75,000 of an estimated 00,090 handicapped children are being
served. Our statutory definition of handicapped coincides with the
definition in Senate bill fl es.cet for the fact that we also include in
our definition the delinquent and pregnant children.
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State participation in the education of these children falls into two
general categories. The first category is our foundation aid formula,
which is paid on a per-pupil-unit basis to all school districts for the
instruction of all children. We use a weighting system for determining
the pupil units in each particular school district. Every .kindergarten
child is computed as five-tenths of a pupil unit. Children in elementary
schools, grades 1 through 6, are computed as one pupil unit., and
children in grades 7 through 12 are computed at 1.4 pupil units. The
State foundation aid formula is aimed at guaranteeing that every
school district will have a base amount of dollars to educate each
pupil unit that it has within its district. For the school year 1973-74,
that base figure is $788. For 1974-75, that figure is $820. This founda-
tion aid applies to all children within the school district, including
the handicapped.

In addition to the foundation aid, the State pays special aids for
the education of handicapped children. These aids are paid in the form
of reimbursement aids. The State reimburses the school districts for
60 percent of the salaries of essential personnel up to $5,600 for a
school year. and a pro rata payment for part-time or stunner school
personnel. The State also reimburses the districts for 50 percent of
the cost of supplies and equipment up to an average of $50 per handi-
capped child per school year. In addition, the State reimburses the
resident district of a child for up to 00 percent of the instructional
cost charged to it for a child placed in a residential facility, be it a
public school.. .facility for the low-incidence, multiple, or extremely
handicapped child, a State residential school outside the State, or a
State institution.

In the 1973 legislative session, the State greatly increased its par-
Twiptition in the transportation costs of these handicapped children.
In 1974-75, this transportation aid will amount to the difference be-
tween the per-pupil income from a 1-mill levy in the school district
and the average current per- pupil cost of such transportation. In the
1974-75 school year, this transportation aid will be permitted for trans-
portation of handicapped children who cannot rideon a regular school-
bus. transportation of handicapped children between home and school,
transportation to daytime activity centers, and, when necessary, board
and lodging for nonresident handicapped pupils in a district which
runs special classes for these children.

In order to facilitate the education of these children, in many parts
of rural Minnesota school districts have combined together in what we
refer to as special educational co-ops. These co-ops are designed to
provide educational services to children in school districts that could
not efficiently provide such services on their own. In this case, these
aids are channeled through the individual school districts into the co-
operative for the operation of the co-op.

As Governor Anderson has indicated, these aids amount to a con-
siderable fiscal commitment on the part of the State of Minnesota.
We believe that We are doing a respectable job in this area in the State
of Minnesota. We know that we are not doing everything that can be
done, and for this reason we applaud your efforts, Senator Mondale,
to increase the Federal Government's participation in this very vital
area of education.

Thank you again.
Senator MoNnAt,E. Thank you.
[The prepared statement of Mr. Graba follows:1
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Thank you, Senator Mondale. My name is Joe Graba, chairman of

the House Subcommittee on State Aids to Education. I am happy

to have the opportunity to testify before you today. Let me

say at the outset that I,,think few efforts on the part of govern-

ment demonstrate our humaneness in our society to the extent that

our efforts in aiding the handicapped children do. We in Minnesota

have made great progress in providing equal educational opportunity

for all children, including the handicapped. Obviously, this has

created a substantial burden on both state and local resources.

This burden is particularly great in the area of the handicapped.

For this reason, we welcome the possibility of greater federal

.participation at the level proposed in Senate Bill 6.

In order to give you a better idea of where the proposed federal

aid could be of help in our state, I propose to concentrate in

my testimony on the present system of financing the education of

haAdicapped children in the state of Minnesota.

By legislative mandate, each school district in Minnesota is

required to provide an education to all handicapped children

having a residence within that school district. As of 1971, this

mandate includes the trainable mentally retarded. As of 1973-74,

approximately 75,000 of an estimated 90,000 handicapped children

are being served. Our statutory definition of handicapped coincides

with the definition in State Dill 6, except for the fact that we

also include in our definition the delinquent and pregnant children.

State participation in the education of these children falls into

two general categories. The first category is our foundation aid

- 1 -
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formula, which is paid on a per pupil unit basis to all school

districts for the instruction of all children. We use a weighting

system for determining the pupil units in each particular school

district. Every kindergarten child is computed as 5/10 of a pupil

unit. Children in elementary schools, grades 1 through 6, are

computed as one pupil unit, and children ingrades 7 through 12

are computed at 1.4 pupil units. The state foundation aid formula

is aimed at guaranteeing that every school district will have a

base amount of dollars to educate each pupil unit that it has

within its district. For the school year '73-'74, that base

figure is $788. For '74-'75, that figure is $820. This foundation

aid applies to all children within the school district, including

the handicapped.

In addition to the foundation aid, the state pays special aids for

the education of handicapped children. These aids are paid in the

form of reimbursement aids. The state reimburses the school

districts for 601 of the salaries of essential personnel up to

$5600 for a school year, and a pro rata for part-time or summer

school personnel. The state also reimburses the districts for

50% of the coat of supplies and equipment, up.toan average of

$50 per handicapped child per school year. In addition, 'the

state reimburses the resident district of a child for up to 60%

of the instructional cost charged to it for a child placed in a.

residential facility, be it a public school facility for the

low incidence, multiple or extremely handicapped child, a state

residential school outside the state, or a state institution.

In the 1973 legislative session, the state greatly increased its

participation in the transportation costs of these handicapped

- 2 -
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children. In 1974-75, this transportation aid will amount to

the difference between the per pupil income from a 1 mill levy

in the school district and the average current per pupil cost

of such transportation. In the '74-'75 school year, this

transportation aid will be permitted for transportation of

handicapped children who cannot ride on a regular school bus,

transportation of handicapped children between home and school,

transportation to daytime activity centers, and when necessary,

board and lodging for nonresident handicapped pupils in a district

which runs special classes for these children.

In order to facilitate the education of these children, in many

parts of rural Minnesota school districts have combined together

in what we refer to as special educational co-ops. These co-ops

are designed to provide educational services to children in school

districts that could not efficiently provide such services on

their own. In this case, these aids are channeled through the

individual school districts into the cooperative for the operation

of the co-op.

As Governor Anderson has indicated, these aids amount to a considerable

fiscal commitment on the part of the state of.Minnesota. .We believe

that we are doing a respectable job in this area in the state of

Minnesota. We know that we are not doing everything that can be

done, and for this reason we applaud your efforts, Senator Mondale,

to increase the federal government's participation in this Very

vital area of education.

Thank you again.

- 3 -
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Senator Mo. mix. Why don't we complete the panel now, and we
will come back for questions.

Senator Hughes.

STATEMENT OP SENATOR JEROME M. HUGHES, STATE SENATOR OP
MINNESOTA, CHAIRMAN, SENATE SUBCOMMITTEE ON SPECIAL
EDUCATION

Dr. 1-Ituntits. I ant Jerome Hughes,'State senator and chairman of
the senate education committee. I tun very pleased that you have
come here to the State to take testimony with regard to the programs
for handicapped children. We appreciate the efforts that you are pres-
ently giving in the National Senate to social programs for handicapped
people.

In Minnesota, we have long recoFnized that a financial investment
in education can produce a financial savings in some other area of
State costs in the future. In the area of handicapped children, or
individuals needing special educational services, we can easily see that
for every child that we serve educationally we have developed a more
self-sufficient individual who will med fewer State services. For every
child that we can move from a State hospital into a school, we have
accomplished two important things: First, we have helped an indi-
vidual become a part of our community ; second, we have experienced
a cost savings in the budget for hospital services. But we have caused
one additional problem, we have increased our educational costs.

In my opinion, this makes sense. We are spending money to help
people to learn to better help themselves. Through education ior handi-
capped persons, especially vocational programs for handicapped indi-
viduals and vocational rehabilitation, we develop people. who are self-
sufficient wage earners providing income to the government rather
than costs. As you see readily, spending for education,, particularly
special education for the handicapped, is an economic decision. Minne-
sota has made a strong commitment to education, both financially and
philosophically. Our biennial education budget of $1.67 billion is 48
percent of our general fund.

We have legislation which mandates that school districts provide
services to all handicapped students, including the trainable mentally
retarded. The State provided nearly. $40 million in 1971-73 to fund
50 percent of the cost of these services. However, this amount was
over $600,000. short. For the 1978-76 biennium, the State appropria-
tion has been increased to $53.4 million, an increase of $13.4 million.
With this level of funding, we still fall short of providing basic educa-
tional services to all handicapped children as °it law requires. We
estimate that there are 100,000 children to be served and that we areserving 70 to 75 percent with this level of funding.
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Within the trainable mentally retarded area, before our 1971 legis-
lation mandating education for the trainable mentally retarded, we
were serving about 1,800 trainable students, We now have increased
that to 3,500 students and estimate that there are about 1,000 more
to be served.

This provides you with some idea of the need and the effort being
made in Minnesota to meet the need. We have made the commitment
to meet the basic needs, but even this need has not been fully met.

Funds are needed, both at the State level and by local school dis-
tricts, to provide additional services to help these students become
self-sufficient wage earners. It is the higher level of educational service
that produces this level of results. Service needs that we particularly
experience in Minnesota are the support services of physical and occu-
pational therapy for severely handicapped; a lack of vocational pro-
grams at the secondary level; and the very important need for early
identification and preschool services, an area where we have barely
made a beginning,

We recognize that serving these students at a younger age will pro-
vide better results. We recognize that for each dollar we spend now,
the earlier we spend, the miler we will reap benefits in the future.

In Minnesota our taxes are high; our commitment is large; we are
rated among the very top of the States in quality of education; but
we still are not beginning to do the job in special education services.

A level of Federal commitment that would supplement or even equal
what we are doing in Minnesota is becoming necessary to meet the need.
We are prepared in Minnesota to use t. Federal contribution to the
fullest in a most efficient manner. And we believe we will reap economic
and social benefits far beyond our investment.

Thank you.
Senator HONDA E, Thank you very much for your thoughts and for

your very helpful statement.
[The prepared statement of Dr. Hughes follows ]

. ..... '
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In Minnesota, we have long recognized that a financial

investment in education can produce a financial savings in some

other area of state costs in the future. In the area of handicapped

children, or individuals needing special educational services, we

uan easily see that for every child that we serve educationally we

have developed a more self-sufficient individual who will need fewer

state services. For every child that we can move from a state

hospital into a school we have accomplished two important things:

First, we have helped an individual become a part of our community;

second, we have experienced a cost savings in the budget for hospital

services. Bvt we have caused one additional problem -- we have

increased our educational costs.

In my opinion, this makes sense. We are spending money to

help people who learn to better help themselves. Through education

Or handicapped persons, especially vocational programs for

handicapped and vocational rehabilitation, we develop people who

are self-sufficient wage earners providing income to the government

rather than costs. As you can readily see, spending for education,

particularly special education for the handicapped, is an economic

decision. Minnesota has made a strong commitment to education --

both financially and philosophically. (Our biennial education

34.830 0 .74 3
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budget of $1.67 billion is 481 of our general fund.)

We have legislation which mandates that school districts

provide services to all handicapped students, including the

trainable mentally retarded. The state provided nearly $40 million

in 1971-73 to fund 50% of the coot of these services. However,

this amount was over $600,000 short. For the 1973-75 biennium,

the state appropriation has been increased to $53.4 million -- an

increase of $13.4 million. With this level of funding, we still

fall, short of providing basic educational services to all handicapped

childi,n as our law requires. We estimate that there are 100,000

children to be served and that we are serving 70 - 75% with this

level of funding.

Within the trainable mentally retarded area, before our

1971 legislation mandating education for the trainable mentally

retarded, we were serving about 1600 TMR students. We now have

increased to 3500 students and estimate that there are about 1000

more to be served.

This provides you with some idea of the need and the effort

being made in Minnesota to meet the need. We have made the

commitment to meet the basic need, but even this need has not

been fully met.

Funds are needed, both at the state level and by local

sctool districts, to provide
additional services to help these

students become self-sufficient wage -earners. It is the higher

level of educational service that produces this level of results.

-2-
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Service needs that we particularly experience in Minnesota are

the support services of physical and occupational therapy for

severely handicapped: a lack of vocational programs at the

secondary level: and the very important need for early identification

and pre-school services -- an area where we have barely made a

beginning.

We recognise that serving these students at a younger -,e

will provide better results. We recognize that for each dollar we

spend now, we will reap oenefits in the future.

In Minnesota our taxes are nigh: our commitment is large:

we are rated among the very top of the states in quality of

education: but we still are not beginning to do the job in special

education services.

A level of Federal commitment that would supplement or

even equal what we are doing in Minnesota is becoming necessary to

meet the need. We are prepared in Minnesota to use a Federal

contribution to the fullest in a most efficient manner. And we

believe we will reap economic and social benefits far beyond our

investment.
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Senator MONDALE. Representative Bell.

STATEMENT 07 REPRESENTATIVE ROBERT BELL, HOUSE EDUCA-
TION COMMITTEE, STATE OP MINNESOTA

Mr. BELL. I am Robert Bell and I am happy to be a minority mem-
ber of the House Education Committee.

Senator MONDALE. Yes, sir, it is very good to hear from you.
Mr. Buz. As I understand Senate Bill No. 6, it is going to establiih

a new category. This category consists of the most deserving people,
that is, the handicapped. If there is any group that deserves support,
it is certainly this group.

In looking at the present Minnesota efforts in assisting the handi-
capped by public education, we find that Minnesota has established
the following, among other things :

1. Presently, Minnesota has mandatory education for all categories
of handicapped children.

2. We have flexibility in our programs.
3. We have provisions for nonresident children to beeducated at the

cost of the home district.
4. Parents can send their children to schools of their choice, if it is

a reasonable alternath e.
5. Education is provided to the institutionalized children.
6. The State pays all of the cost of education of children in institu-

tions or other temporary residential facilities whose parents' rights
have been terminated or whose parents or guardians live outside the
State.

7. The State reimburses the districts approximately 50 percent of
the cost of special education and an even larger percentage of trans-
portation costs for the handicapped.

From what some of the other people have said here today, this is
substantially what Senate Bill No. 6 would provide. In other words,
there will not necessarily be any substantial new programs established
in Minnesota if Senate Bill No. 6 passes. The only new change for Min-
nesota will be that we may be eligible for certain Federal funds if cer-
tain amendments are made to Senate Bill No. 6.

Some of us look at establishing additional categorical aids with some
suspicion. Minnesota has made a valiant effort in our programs of
training and educating the handicapped persons. I can appreciate the
fact that many other States have not lived up to the high standards set
by Minnesota, and I am sure that it is a Federal responsibility to some
way put a carrot on a stick in front of these other States to have them
reach the high standards established by this State. Establishing
another eateg'ry may be the only way. It does seem to me, however,
that we perhaps could be a little more innovative in encouraging other
States to establish our high standards than by merely establishing a
new categorical aid.

The categorical aids in welfare have made our welfare system, as
some have called it, a "mess". Our Federal aid to hospitals in the past
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25 years has not been a monument of success. If we are asked to sup-
port Senate bill No. 6, there certainly should be something to at least
convince persons of my persuasion as to why the only way to encour-
age laggard States to come up to our standard is by establishin

in
g

another categorical aid. Taxes n Minnesota, like all States, are, of
course, high, and our financial burdens are difficult, but when April 15
comes I find that I far more dread the Internal Revenue Service than
I do our local commissioner of taxation and they separate me from far
more funds than do our local authorities. I might also add that if we
believe the recent comments of Jack Anderson, the national columnist,
on what some of our leading citizens pay in Federal income tax, that
system isn't very progressive.

In making the above comments, in no way do I want to detract from
the high purposes of Senate bill No. 6. I personally am acquainted
with many people in the mentally retarded program for the State of
Minnesota, and what these people have done has been astounding. I
know that handicapped people do need special attention. I know that
in our programs for the mentally retarded generally we have been a
success ause we have followed programs previously established in
countries like England and Sweden which led the way. I congratulate
you for being interested in the problems that Senate bill No. 6 attempts
to solve.

I only ask that alternatives to categories be explored. I dread the
thought of having our education finances become what our welfare
system is.

Thank you for being interested. Thank you for listening.
Senator MONDALE. Thank you very, much.
The cosponsors of this measure include Senators Brooke, Javits,

Schweiker, who are minority members of the Senate, so I say that to
show that there is a bipartisan support for the bill.

Mr. BELL. I see that.
Senator MONDALE. All things together, I guess the money should be

returned to the State and local governments with as few strings as
possible.

What we are faced with, where there is compelling national need or
a need which has national implications, we are confronted with needs
that are being substantially unmet. Adding to that is a growing num-
ber of court decisions that say it is not only a moral responsibility but
also a legal responsibility. What do we do to encourage State and
local governments to meet this responsibility and to help States like
Minnesota who are doing these things? We can ask some- questions,
and I don't think there is an easy answer to it.

Senator MONDALE. Jerry, you might respond since you support this
legislation.

Dr. Humus. I thought I would respond briefly to Representative
Bell, and I think we have to recognize, Representative, that Minnesota
is the leader in many ways and that we are doing something well in
Minnesota, and we ought to encourage other States.
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think the categorical aid that would come to Minnesota would be
very appropriately used, as would be the case in the money going to
other States. The need exists and I think that Minnesota, having the
resources and having the leadership and the philosophy for helping
handicapped children, ought to try to encourage the legislation at the
national levels and people in other parts of the country to benefit from
this very needed legislation. Minnesota is a leader, as we know, in many
areas of education and we are proud of this. I believe that with the
money going to the State department of education, as I look at the
bill, I would see, in my opinion, that the money would be given to the
handicapped.

Mr. flannA. It is an echo of what Jerry said, but I guess when I look
at the national scene, Representative Bell, I am concerned, as you are,
that other States are not doing as well as we are in Minnesota. I guess
I am also concerned with the fact that we are not doing as well as we
could and probably everybody will get to that goal faster if we have
Federal participation.

I guess I am not any more anxious to get involved in the redtape of
Federal financing than anyone else, but if that is what it takes to get
the job done, then that's what must be done.

Mr. BELL. I certainly agree that this category
is

people should cer-
tainly be helped and it very well may be that this s the only way. Then,
so be it. But I just look at the past in the other Federal categorical aids
and they have not been monumental successes.

Senator MortnALE. Which categories did you have in mind'
Mr. BEM.. I was talking about, as I understand it, Senate bill 6 is

going to aid one category.
Senator MONDALE. But which categories'
Mr. BELL. 'I said that I didn't think our programs in other fields
Senator MONDALE. But which categories did you have in mind'?
Mr. BELL. I didn't mean to infer that the categories didn't work.

I meant that the people suffering, given specific aid in the past, haven't
been helped.

Senator MONDALE. How fully are handicapped children being served
in Minnesota' In other words, we say 57 percent, 70 percent, some-
where in there. Could we know how adequately the children within
the so-called "served" category are being served?

This gets very expensive, as we know. The estimates often show it
costs, on the average, twice as much, depending on the nature of the
handicapped. Would it be fair to say that those who are being served
are served fully and now we must step ahead and serve the others,
or would it be fair to say that within those that we talked of being
served there is an unfulfilled need in terms of adequacy of the service?

Mr. GRAM. Our evaluation techniques in terms of any schoolchild
are very minimal. Evaluation of how well the handicapped are being
served is probably even worse.

My personal feeling is that the first priority probably ought to be
to extend services to all of the handicapped first and then go to increas-
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ing the quality of the services that are now being offered to existing
children who are being served.

Just to give you an example, and I don't know how we will over-
come this problem, but in rural parts of the State of Minnesota we
run into tremendous transportation problems. A handicapped child,
in order to participate in a particular class, might very well spend as
much as 3 or 4 hours a day on a schoolbus or be transported by a
private citizen

,
or his parents. This is exhausting for the child and a

wasting of his time and obviously detracts from the quality of educa-
tion he is going to be able to consume.

One of the things we have to look at in rural Minnesota is that we
now provide for transportation for the child to the class, but one of
the things we are going to have to look at in the 1075 session is trans-
portation of a teacher to the child with the understanding that the
teacher can withstand the exertion of the traveling. We don t aid that
sort of transportation at the present time.

Senator MONDALE. You talked earlier about cooperative services.
Rural communities would gather together and try to serve the handi-
capped on the level of a cooperative basis. Do you have some example?

Mr. GRAB. We have the headquarters of one such program in my
hometown where I teach. It is a 10-school cooperative and, in essence,
what it amounts to is that these schools have banded together and
hired a special education staff and if there is a particular concentra-
tion of deaf children in one of the schools, then the other schools will
transport their deaf children to that school and the cooperative hires
a teacher to teach that particular class. The classes are held in 9 of
the 10 schools.

Senator MONDALE. How is this district established? Do these just
get together and cooperate on their own? There is nothing in legis-
lation, is there?

Mr. GRABA. Of course the laws requiring the education of these
children, in essence, force them because of the inability to economically
hire a teacher to teach one or two or three children who are blind or
deaf in this kind of school district that maybe has one or two such
children.

Senator MoNnAtz. Is it your evaluation that there is substantial
progress occurring?

Mr. GRAM. We think there has been a tremendous increase in the
number of these cooperatives in the rural areas and it is an absolute
necessity.

Senator Mom,...r. Do you have some flgurtz, because it might be
appropriate if this legislation passes. I think we must have the rural
figures from the areas where we have services. We may have the facts
from Harlem but Wadena, that is somewhat different.

Dr. IIvonzs. I'd like to briefly respond to your question, too. I think
it is a matter that we are not reaching everyone, and certainly those
that we are reaching, we are not providing the kinds of services that
we would like.
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No. 1, its high cost. The caseloads of people who are working with
the handicapped are very high in many instances, and this should
be rectified. We started the TMR programs in school districts when
the school districts weren't ready with space, .so fire dud tutiy pro-
grams in not the best kinds of facilities, sometimes in church base-
ments and other places like that.

I would suppose that as our future population starts to decline we
will be able to have the handicapped more adequately accommodated
in the regular school area as we provide opportunities for ways and
modes of getting into the newer schools that are built.

The third point I wanted to mention was the aids with which we
identify the handicapped, and I think this is where we want to focus
some funds, in early diagnosis and early recognition. We know that
maybe a good 15 percent of the people in the State fall into this
category and early diagnosis is really where emphasis ought to be.
We need what I like to think of as an educational-clinic where we do
a first-rate job of analysis.

Senator MONDALE. I agree strongly on that point. There is sup-
pose() to be an early screening squirement under the welfare laws
by which, almost like medicaid, the State is reimbursed for the cost
of screening preschool children to diagnose their medical problems
and to identify such things as special learning difficulties, emotions!
disturbances, retardation

,
and all of this so we can begin to deal with

the problem of the children when they are most manageable. I think
that is a terribly important thing and probably one of the least
eIpensive things we can do.

I remember- talking to a doctor on the Navajo reservation who
nursed a dying Indian child back to health. The child was sufferinr,
from kwashiorkor, which is an extreme protein deficiency, and she
kept records of what it cost to nurbe the child back to health. This
was an infant, now, and it came out to $800 a pound to restore the
child to health. She said, "For 15 cents a pound, you could have kept
the child healthy in the first place."

I think while you cant quantify the special problems in dealing
with these problems early, these same ratios probably apply. The
earlier we treat it, the better off we are going to be.

I thank you for sitting with our panel.
[The prepared statement of Mr. Bell follows :]
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PREPARED STATEMENT OF ROBERT C. BELL, MEMBER OF HOUSE

EDUCATION COMMITTEE, STATE OF MINNESOTA

My name is Robert C. Bell. I am a minority member of the House

Education Committee.

As I understand Senate Bill No. 6, it is going to establish a

new category. This category consists of the most deserving people,

that is, the handicapped. If there is any group that deserves

support, it is certainly this group.'

In looking at the present Minnesota efforts in assisting the

handicapped by public education, we find that Minnesota has

established the following, among other things:

1) Presently, Minnesota has mandatory education for all

categories of handicapped.

2) We have flexibility in our programs.

3) We have provisions for nonresident children t^ be educated

at the cost of the home district.

4 Parents can send their children to schools of their choice,

if it is a reasonable alternative.

5) Education is provided to the institutionalised children.

6) The state pays all the cost of education of children in

institutions or other temporary residential facilities whose

parents' rights have been terminated or who parents or

guardians live outside the state.

7) The state reimburses the districts approximately 50% of the

cost of special education and an even larger percentage of

transportation costs for the handicapped.

- 1 -
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From what some of the other people have said here today, this is

substantially what Senate Bill No. 6 would provide. In other words,

there will not necessarily be any substantial new programs

established in Minnesota if Senate Sill No. 6 passes. The only

new change for Minnesota will be that we may be eligible for

certain federal funds if certain amendments are made to Senate bill

No. 6.

Some of us look at establishing additional categorical aids with

some suspicion. Minnesota has made a valiant effort in our

programs of training and educating the handicapped persons. I can

appreciate the fact that many other states have not lived up to

the high standards set by Minnesota, and I am sure that it is -a

federal responsibility to some war put a carrot on a'stick in front

of these other states to have them reach thehigh standards

established by this state. Establishing another category may be

the only way. It does seem to me, however, that we perhaps could

be a little more innovative in encouraging other states to

establish our high standards than by merely establishing a new

categorical aid.

The categorical aids in welfare have made our welfare syitem, as

some have called it, a "mess". Our federal aid to hospitals in

the past 25 years has not been a monument of success. If we are

asked to support Senate Bill No. 6 there certlinly should be some-

thing to at least convince persona of my persuasion as to why the

only way to encourage laggard states to come up to our standard

is by establishing another categorical aid. Taxes in Minnesota,

like all states, of course are high, and our financial burdens

are difficult, but when April 15 comes I find that I far more
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dread the Internal Revenue Service than I do our local Commissioner

of Taxation and they separate me From far more funds than do our

local authorities. I might also add that if we believe the recent

comments of Jack Anderson, the national coiumnist, on what some

of our leading citizens pay in federal income tax, that system

isn't very progressive.

In making the above comments, in no way do I want to detract from

the high purposes of Senate Bill No. 6. I personally am acquainted

with many people in the mentally retarded program for the state of

Minnesota, and what these people have done has been astounding.

I know that handicapped people do need special attention. I know

that in our programs for the mentally retarded generally we have

been a success because we have followed programs previously

established in countries like England and Sweden which led the way.

I congratulate you for being interested in the problems that

Senate Bill No. 6 attempts to solve.

I only ask that alternatives to categories be explored. I dread

the thought of having our education finances become what our

welfare system is.

Thank you for being interested. 'thank you for listening.

- 3 MI
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Senator MONDALE. Thank you. As I look at our audience I see that
Representative Dave Comisky is also here from Mankato.

Our next witness is John Groos, director of special education of
the department of education and representing Howard Casmey, com-
missioner of education, who has a prepared statement that will appear
in the record following his testimony.

We are very pleased to have you.

STATEMENT OP DR. JOHN C. GROOS, DIRECTOR OP SPECIAL EDUCA-
TION, MINNESOTA STATE DEPARTMENT OF EDUCATION; REPRE-
SENTING HOWARD B. CASMEY, COMMISSIONER UP EDUCATION

Dr. GROOS. Thank you, Senator, and members of the staff and
committee.

I would like, Senator, to have my comments in three parts.
First, I would like to comment for Mr. Casmey. He asked that I

do this.
Second, following this, I want to give some comments relative, very

briefly, to needs as we see them in Minnesota, and I have some lengthy
comments relative to an analysis of the act. These are not really tech-
nically analyzed comments but I would want to go briefly into the
way we see them at this point.

Senator MONDALE. Certainly.
Dr. GROOS. Mr. Casmey's statement is on page 6 of your document.
The State education agency, and local education agencies, need to

establish definite priorities for the use of funds. This is really not
entirely possible today, because State agencies have historically not
had the tools to set carefully defined goals nor have they developed a
monitoring system to help evaluate any goals that they are able to set.
In Minnesota we have now moved to the point that the department
of education has recognized the national goal of the U.S. Office of
Education, that is, "Provide full educational opportunity for every
handicapped child by 1980."

As of 1972-73 Minnesota led the Nation in educating an astound-
ing 92.8 percent of its eligible young people. This compares with the
national average of 78 percent. It was through the efforts of the legis-
lature in financing the special education program to such a signifi-
cant degree that has put Minnesota over the national average. The
7.2 percent of eligible students not served in programs are the most
severely handicapped of all. The high cost Of educational programs
necessary to meet the needs of the students would be impossible to
obtain wi

se
thout some measure of Federal support.

In meeting the national goal for the handicapped, two ingredients
are necessary in order to achieve the goal:

1. Every school district in the State must cooperate and accept
that goal as its own, and

2. A...plan for implementing a total special education system in
every district must be developed.

The Minnesota State Education Agency 1 year ago decided to under-
take a project which will t v 1974-76 hopefully result in precise state-
ments of the purposes, philosophies, and goals of the State Education
Agency, If the State agency can gain the necessary broad-based



1191

support in the building of the document, education throughout the
State will have a tool to provide a working model for priority setting,
goal selection, and ,valuation of education programs. This will rapidly
have impact at the local school level in terms of quality control.

A document has already been developed that suggests the frame-
work and timetable for implementing a planned special education
system. It is not at this point a complete system, but the Special Edu-
cation Section has been working with schools for 3 years to develop
the skeleton. The department moved into the first phase of imple-
mentation with large nui, of districts during the 1972-78 school
year. State aids will eventa.,,iy ba hooked into this system and eligi-
bility of schools for funds will be contingent on basic compliance
and accurate reporting.

Basically, this is not an add-on system. There is agreement between
the State department and local districts that data requirements the
schools need to plan, implement, and evaluate programs are the same,
though albeit at a different level of abstraction than data that the
State needs to develop cost effectiveness processes for discussion with
the legislature.

It would appear that any action of the Government that encourages
movement in this direction must be supported. Senate 6 as proposed
by Senator Williams, Senator Randolph, Senator Mondale, and others
is a giant step forward in helping us with fulfilling the constitutional
mandate that every young person receive the education he needs. I
strongly support Senate 6 as it seems especially designed to assist the
Minnesota effort.

If enacted this bill would provide new hope and strong support to
handicapped children in Minnesota in the following ways: 1. Services
would be rapidly increased to those not served; 2, preschool services
would be supported and increased; 3, students' and parents' rights
would be strengthened in the interest of furthering the education of
handicapped children; 4, accountability would at long last be pro-
vided for in these programs; and 5, excess cost formulas as proposed
seem to provide an equitable way of assuring a fair distribution of cost
between State, local, and Federal.

Thank you for your encouragement and support.
This is s!gn..:d by Howard B. Casmey.
Senator MONDALE, Thank you, both for your statement and for

Mr. Casmey's.
Dr. Growl, how many handicapped children arc there in the State ?
Dr. (Roos. We feel as of the 1972-73 school year, last year, we are

dealing with between 72-75,000 school children.
Senator Mownman. Out of the total school body
Dr. Gnoos. Nine hundred fifty-two thousand, coming to between

7 and 8 percent, I think, of the population in Minnesota.
Senator MONDALE, Does your percentage of handicapped vary sig-

nificantly from the percentages found in other States?
Dr. GROOS. I can't answer that question, Senator, but I would guess

that we are shooting for a target of about 10 percent and we think
that we are in line pretty much with what the Federal people are talk-
ing about.
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Senator MONDALE. How do you break down the handicapped, by
categories, and, if you know what the numbers and percentages are
approximately, do you target for each category?

Dr. GROOS. We target pretty much as the Federal act and you have
proposed. I don't have the percentages in front of me, but I can give
you some rough ideas.

Senator Mommaira All right.
Dr. GROOS. Learning disabilities, for example, probably comprise a

third of our population. I would guess that is somewhere around
26,000 of the 72,000.

Senator MONDALE. All right.
Dr. GROOS. The educable retarded .group is about 11 or 12,000.

The speech handicapped is another big one, almost a third of the
population, but, interestingly enough, that has leveled off and we are
at least a full index figure lower than the national incidence. We are
really talking 2.8 and this is in spite of the fact that we are dealing
with some of our severely handicapped people.

Vision, hearing, physically handicapped youngsters is a very low
incidence figure, and I think it is pretty much consistent

Senator ;Imam Vision, how many?
Dr. Onoos. I'd say 500 around the State; physically handicapped,

'about the same number.
Senator MONDALE. Only 500?
Dr. GROOS. I would say those are the ones that have been identified

as needing special ed.
Senator MONDALE. What age group are we talking about?
Dr. GROOS. 4 through 21, sir.
Senator MONDALE. And only 500 around the State?
Dr. GROOM. I think there are more kids than that but this is the

level of service that has been identified and provided for, so those
are the only records we are giving you.

Senator MONDALE. In other words, these figures are based :ipon what
the school gives you?

Dr. GROOS. Right, for reimbursement purposes only.
Senator MONDALE. So what else may be out there?
Dr. Onoos. We aren't sure. The head count in vision is pretty accu-

rate in terms of the numbers needing services.
Senator Mownam. How about hearing?
Dr. Onoos. Hearing, I think 800 to 900 youngsters probably are

needing services.
Senator MONDALE. Do you have an estimate of the additional cost

needed to provide services for handicapped children or does that vary
so widely it is impossible to say?

Dr. Gnoom. You asked the question before where are we in quality.
If we talk about expansion of present programs, we are at an annual
figure now of about $25 or $27 million in reimbursement aid and I
would guess with $72,000, say, out of a base of $900,000, we could be
talking at that same level of service maybe as much as $88 million on
an annual basis for special aid and reimbursement.

Senator Mown +ix. That is at the present level of service?
Dr. Gnoom. Right.
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Senator MONDALE. What is your opinion of the adequacy of the
present level of. service?

Dr. GROOS, I have some comments here, Senator, in terms of the
need in this State. I have a statement here.

Senator Morainal I don't want to learn too much.
Dr. GROOS. You want a gut-level reaction?
Senator MONDALE' Yes; just so we can understand it without the

figures. We have a staff here to go over the figures.
Wha6 is your impression of the quality and adequacy of services;

does it vary by category?
Dr. GROOS. I think it does. For example, we came from some hear-

ings at the Faribault State Hospital and people were very concerned
because of the level of support being lost from a 10-hour-a-day pro-
gram to a program that is only running 6 and 7 hours because of the
loss of Federal funds. People are talking about regression of these
children. We formerly were able to do some things and I think we
have just scratched the surface as far as the level of quality for t!
people. We have to gtv at them early. We are not getting at these
preschool y gsters.

Senator MozonLx. Do you have a rule of thumb as to approximately
how many

Dr. GROOS. I'd say it would take en expenditure of twice as much
to get to our school age group in terms of good, substantial quality,
the kind of quality I think that we would want to be able to feel
comfortable, and peel that we could fay we had achieved what we
wanted to.

Senator MONDALE' Are we able to deliver anything to preschool
children at this point or is this most basically elementary and second-
ary school aid?

Dr. °Roos. Minnesota has had a staffing center for 5 or 6 years now
enabling the State to go down to serve children any time after birth.

Senator MONDALE. Are there many school districts electing to do so?
Dr. GROOS. Very few. The costs are abnormally high ; the staff

needed to do this hasn't been that well identified in terms of the kinds
of things they need to do, and it is an optional program.

Senator Moioni.s. I)o you concur in the comments that I have made
and that others have made that if we could identify others that this
is the time to do it ?

Dr. GROOS. I would fully concur.
Senator MONDALE. Do you include autistic children?
1)r. (inoos. We have, I would say yes, we do. We haven't spelled it

out specifically in our law, but we do include these children.
Senator MONDALE' Do you have any idea what number that would be?
Dr. GROOS I have Ito idea.
Senator Mondale, you asked about quality and we haven't dealt with

your seriously disturbed child and we haven't dealt with these seriously
psychologically impaired children, and I can't tell you the numbers of
these children in the State.

Senator Morini.s. You ind:cated in your statement that the more
severely handicapped do tend to he passed over in programs to edu-
cate the handicapped. I)o you think that this Nation ought to focus
on ways to try to deal with the severely handicapped?
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Dr. Groos. I would think that Federal funds could do more for this
population than what limited funds did for education of the handi-
capped, giving us a tool to deal with and the leadership personnel.
You heard Mr. Graba talk about cooperatives. Very few dollars are
coming into the State. We have leadership people in the districts who
are building inservice training and quality with their own people and
I think that kind of thing will rub off as they get the capacity to deal
with the problem and as they are forced to deal with all of the children.
I think this will happen.

Senator MONDALE. Would you submit for the record, by letter is
fine, a breakdown of the total handicapped, by categories, percentages,
and number 1, as best you can, and then make any other observations
about those figures that you think would help us to understand them ?

If you have any figures on the problems of the handicapped over age
21 I'd appreciate that and anything that we may be doing to provide
services to them, we'd appreciate that.

Dr. Groos. I will do that, sir.
Senator MONDALE. Thank you very much.
[The prepared statement of Dr. Groos is as follows d
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I. Current Stntun of EnndicniTed Education in Minnesota

A. Tinneaota Statuteg

Minnesota ntututes require every school district to provide Special education

for all handicapped children of school age. Districts may provide for those

handicapped who have not attained school age, so in effect, the statutes one

way or another permit or require educational experiences for handicapped children

from time of identification until 21 years of age.

Eligible students are those who have a hearing, vision, or speech disability,

are physically handicapped, pregnant, delinquent, mentally retarded, learning

disabled or have en emotional disturbance. This constitutes a very broad

interpretation of handicap. As in many staten, instruction and related services

ere provided through the intervention of the local education agency (LEA) in

arranging for education by variety of methods; i.e., in the child's resident

district, in another schooldistrict, in a public or private residential

facility or by contract with a public, private or voluntary agency.

The State Board of Education is empowered by the statute to establish any

regulations deemed necessary in the administration of the act. A clause

provides for an appeal by the parent of a handicapped child to the Commissioner

of Education when the local education agency is unable to resolve conflict

or to provide an appropriate educational program.

The statutes have been amended to provide clear definitions of residency for

handicapped students thus establishing fair equitable and rapid means for a

school district to assume financial responsibility for its students, regardless

of where they reside in the state.

The system of financing special education programs in Minnesota has been very

effective, Great seine have been made in the past ten year prim! in serving

greater numbers of pupils as the goal of serving all handicapped children

(90,000 - 100,000) is gradually being reached (72000 in 1972). In addition to
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the Foundation aid system available for all ohild..en the state provides an

additional and special categorical aid for school districts providing instruction

and services to handle toed children in the amount of 60% of salary of any

essential personnel employed in the special education program. This aid does

not exceed 35600 for the normal school year and in addition provides a prorate

amount for summer school. Also provided is a special aid for equipment and

supplies at 50% of coat but not to exceed an average of 850.00 for each baadi

capped child in the program. Aid for all transportation and board and lodging

coats are paid at the rate of 80% with no limit for the cities of Minneapolis

and St. Paul. All other districts will be paid the difference between the per

pupil income from a one-mill levy on the district EARL valuation and the average

per pupil cost on a current basis.

A major strength of the special categorical sin system is that a major portion

of the aid is based on program coats rather than on the number of handicapped

children in programa. Aid is paid only to programs that have been preapproved

by the State Department of Education which has the potential of insuring program

quality. To the extent of the special aid paid, the entire state assumes a

portion of the financial reeponaibility for the education of these children.

At the present time, the state is exp rimenting with a small special education

aid program where actual coats incurred in providirg the instruction and

services, including transportation costs and a proportionate amount of capital

outlay and debt service, minus the amount of foundation aid and special aid

earned in behalf of such handicapped child, are paid by the state to the

providing district.

B. &iSco,eandOrorrentStatisticalndicatittofPrormainMinnenota7

Programs in local education agencies (LEA) nerved an estimated 72,000 handicapped

students in 1972 -73, up from 70,161 in 1971-72. Special state aids provided for

salaries, equipment and supplies, consultation and examinations was 021,279,000
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in 1972-73, up from 118,855,000 in 1971-72. Federal funds from Education of

the Handicapped Act totaled 1880,000 in 1972-73. In addition to E.N.A. approx.

Irately $2,500,000 in Federal funds were expended on education of the handicapped

in Minnesota. This includes ESEA, Title III, 15% for handicapped, vocational

education net asides, 89 -313, Title I ESEA.

A brief summary of state special education aids, and the numbers of children

receiving services over a span of years going back to 1957-58 (which was the

first year of the program provided under modern statutes) is as follows:

Year Chi den Served S cial State Aid

1957-58 17,000 2.3 N

1972-73 7a,000 21.4 N

1973-74 ?5,030 25.7 N

IT9n
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Goal 93,030 38.0 N

0. igaoperatives . Methods of Providing Leadership, Administration and Management
to Local Education Agencies (LEA)J

In Minnesota, as in many other states school districts have joined together to

cooperatively provide specialized programs or services which could not be made

available by the individual district. Generally, the cooperatives are governed

by an administrative council with one school district serving as the fiscal

agent. Other cooperatives are established under Joint Exercise of Powers with

more formalized structure. More than any other force, Federal funds available

to Minnesota have enabled the state to establish coalitions of schools known

as Special Education Cooperatives. Those cooperatives employ local directors

of special education who are relegated by the member Schools the responsibility

for organizing and managing special education instruction and services that must

be provided to each handicapped student of school age residing within the

cooperative. The rapid growth in cooperatives as indicated in the following

table is a primary reason for the quantity and quality of special education

programs in this state, presently composed of 435 independent tchool districts.
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No. of No. of Sch. Districts No. of School Districts
tear Directors with Dirnctors without Directors

1967-68 11 11 1231
1971-72 44 231 204
1972+73 34 266 169
1973-74 59 322 113

Federal funds have financed even larger units Ar special education services than
the interdistriot cooperatives. Seven Special Education Regional Consultants
serve the 11 Economic Development Regions and act as a catalyst in helping
effect broad based planniig and services among local schools in the region snd
also to provide a liaison between individual regions of the state and the
Department of Education.

II. Current Need and Anticipated Thrust&

A. ,Incidence

In Minnesota during 1972 -73, 72,000 handicapped children were served in

special education programs throughout the state taking a percent equal to

using an incidence figure of 10.14 and applying this against a school based

population of 952,000 students at an average excess cost per handicapped child

of 094 we arrive at a figure of 389.4 minLnn in excess cost which would earn

spprceimately 67 million for Minnesota under this act. This amount would be

in addition to estimates for preschool efforts.

B, used Based on State's Perception of Major Problems

1. Resources now directed to minimally handicapped student.

A great proportion of state and local resources are expended for services

for handicapped children to the point where the resource demands of the

Beverly handicapped (trainable mentally retarded, hearing impaired, vision

impaired, physically handicapped, seriously emotionally disturbed and the

multi-handicapped) are not being adequately met, especially in the rural,

sparsely populated areas of the state.

There is a shortage of trained staff an well as leadership personnel with

the competencies necessary to provide services. Advocites must be

specifically charged with the responsibility fo seeking out the handicapped

children, determining the special needs of these children, and championing
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the cause of providing the needed sorvicen and instruction for these

children.

2. Too many students excluded from school.

Many handicapped children are demitted (excused, excluded or expelled)

from school because schools are unable or unwilling to cope with the

educational and/or behavioral problems of these children. Too often the

demission.takes place without due process and equal protection under the

law.

3. Secondary Education services lacking.

There is a great need to improve programming for secondary handicapped

children, especially in the area of teaching the needed peroonal and

vocational skills necessary for employment.

(a) Handicapped children are often excluded from regular vocational

courses at the secondary level.
I

(b) Appropriate special secondary programs for severely handicapped

are not available to'most of these children. Too often children are

placed in inappropriate programa rather than programs designed to

meet their specific needs.

(c) A large number of severely handicapped children are graduated from

public school programs on the basis of reaching the age of 18 rather

than on the basis of completion of a meaningful instruction program.

4. Lack of preschool programs.

Opportunity for preschool services for handicapped children is 3imited and

almost non-existent particularl: in the rural areas of the state.

(a) Preschool progsams which Jo exist are located in the metrop litan areas

of thr' state and directed primarily to the hearing impaired.

Ws presently lack the resources and peraonnot to Logone even pilot

programs for thew, children.

(b) Because of high cost and the permissive nature of the law there is a laA
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Of commitment among educators throughout the atate to serve preschool

handicapped children.

5. No precise system available for program evaluation.

We do not know the extent to which handicapped children who are receiving

special education services are making gains commensurate with program

expectations.

Although there ham been a great deal of emphasis in building eval-

uation chills in epecial education leadership people in our state,

we have a long way to go in developing good evalUation svatems for

special education program. It is immediately necessary to develop

a system for reporting andcollictisgprogram evaluation reports on

a statewide basis that woul.d result in meaningful information.

C. Priorities Need to Be Established. Part C is prepared by Howard B. Ceemey,

Commissioner of Educaton
The State Education Agency (SEA) (and local education agencies - LEA) needs

to eatablish definite priorities for the use of funds. This is really not

entirely possible today, because state agencies have historically not had the

tools to set carefully defined goals nor have they developed a monitoring system

to help evaluate any goals that they are able to set. In Minnesota we have

now moved to the point that the Department of Education has recognised the

national goal of the United States Office of Education, i.e., 'Provide full

educational opportunity for every handicapped child by 1980.'

As of 1972-73 Minnesota led the nation in educating an astounding 92.8% of

its eligible young people. This compares with the national average of 98A.

It was through the efforts of the Legislcture in financing the special edu-

cation program to ouch a significant degree that has put Minnesota over the

nations' average. The 7.2M of eligible students not served in programs are the

most severely tw%dicapped of all. The high cost educational programs necessary

to meet the needs of theao atudente would be impossible to obtain without

come measure of federal support.
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In meeting the national goal for the handicapped two ingredients are

mammary in order to achieve the goal{ (1) every school district in the state

must cooperate end accept that goal as its own, and (2) a plan for implementing

3 7
a total special educationoystem in every district must be developed.

The Minnesota State Education Agency one year ago decided to undertake a project

which will ty 157443 hopefully result in precise statements of the purposes,

philosiphies, and goals of the State Education Agency. If the State Agency can

gain the necessary broad based support in the building of the document,

education throughout the state will have a tool to provide a working model for

priority setting - goal selection and evaluation of education programs. This

will rapidly have impact at the local school level in terms of quality control.

A document has trendy been developed that now suggests the framework and

timetable for implementing a planned special education system. It is not

at this point a complete system but the Special Education Section has been

working with schools for 3 years to develop the skeleton. The Department

moved into the first phase of implementation with large numbers of districts

during the 1972-73 school year. State aids will eventually be hooked into

this system and eligibility of schoolm for funds will be contingent on basic

compliance and accurate reporting.

Basically, this is not an add-on system. There is agreement between the State

Department and local districts that data items the schools need to plan,

implement and evaluate programs, are the same, though albeit at a different

level of abstraction than data that the state needs to develop coot effectiveness

processes for discussion with the Legislature.

It would appear that any action of the Government that enseurales movement in

this direction must be supported. Senate 6 as proposed by Senator Williams,

Senator Randolph, Senator Mondale and others is a giant step forward in helping
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us with fulfilling the constitutional mandate that every young.person receive

the education he needs. I strongly support Senate 6 as it seems 'spookily

designed to assist the Minnesota effort.

If enacted this bill would provide new hope and strong support to handicapped.

children in Minnesota in the following wayst (1) services would be rapidly

increased to those not served; (2) preschool services would be supported and

increased; (51 studehts and parents rights would be strengthened in the interest

of furthering the education of handicapped childrens (4) accountability would

at long last be provided for in these programniand (5) excess cost formulas

as proposed seem to provide an equitable way of assuring a fair distribution

of cost between state local and federal.

Now to S. 6 directly. The following are section by section comments on the

bill relating to questions which we are raising in an exploratory way for

further interpretation or possible modification by the authors, if in the final

analysis this would seem appropriates

Sec. 2 - page 2 - line 9 (b) (Target Date)

The target date of 1976 seems too .arly for full implementation especially

if we are talking aboutinsuringat,ropriate, education. If this section is

interpreted to mean a requirement for service based on state and local

plans, with certain elements of quality education phased in as systems are

designed and implemented to cope with complex problems, there is. no problem.

Hasty but complete requirements for quality that are incompletely conceived

and poorly managed are totally unacceptable as we mums data would need to

be generated that would pose an impossible burden on the state and local

schools.

Sec. j - rage 2 - lines 1944 (Definition - handicapped' children)
We recognise the need for uniform criteria. however% tame mould be enough

flexibility on state by state basis that elements of each state's program

not be lost in adhering to the definition. In Minnesota for example handi-

capped students who are classified as 'pregnant' or who are 'delinquent' would
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not be eligible for services. Suggest the Commissioner of Education be

required to negotiate with the states such criteria for eligibility am are

deemed appropriate. This could take us away from categorical classification'

and closer to an agreed upon educational or functional definition of handi-

capped. If this is not acceptable, the states need to provide more input

to the Commissioner prior to formulation of Federal regulations.

Sec. 3 - Page 3 - Lines 3 - 20 (per pupil expenditure for handicapped children)

Agree that all students in public school, private school or state facil-

ities should somehow be counted and profit educationally under this act.

Is the act intended to supplant need for Education of the Handicapped Ast

(EHA), P.L. 89-313, Vocational Education Act set aeidee - Elementary

Secondary Education Act (USA) III - 15% for handicapped?

Sec. 3 - Pane 4 - Line 16 (5) (preschool)

This would require a change in the present Minnesota Special Education

statute from a permissive to a mandatory status.

Line 18

Agree in concept. However, this is a good example of an area needing a

longer period for phase in. Severe problems will resutt in poor adminis-

trative decisions made in haste in this area. Notes See comments Sec. 2

page 2 Line 9 (b) relating to lagit date.

Sec. 4 - Pane 6 - Lines 13 - 16 (authorization)

Suggest dates for terminating act should be consistent with achieving

national goal of education for all handicapped children by 1979680.

First of all, it appears Minnesota would be penalised by not being able

to include its present expenditures for handicapped children who are now

being served who are even younger than 3 years of age. Secondly, talking

about authorization of preschool education in terms of children who are

a minimum of 3 yearn of age tends to diminish emphasis on very early
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intervention. Suggest change to read "Children who have not attained

school age until 21 years of age.

See. 6 Page 8 (2) Line 15 (1976)

Not entirely realistic in terms of achieving quality programs. 'Phase in'

requirements for quality education on a recondary-timetable as second

phase of including all children in programs. Notes See previous comments.

See. 6 Page 9 - Line 9 (4) (Rights of Child)

It is commendable to build in children's rights into this act. Would it

be possible, prior to listing the conditions, to insert a clause stating'

"including, but not limited to."

See. 6 Page 9 and 10 (6) - Lines 24.25 and 1-7 (integration)

This philosophy is admirable but it is also prescriptive and may create

over reaction. The qualifying statement to prevent indiacm..te U64 of

the practice of integration needs to be phrased in stronger language in

the bill.

Sec. 6 - -___PAge 10 - Lines 10-12 (membership advisory committee),

Does not stress lay membership. May be fine if not interpreted is the

act as an exhaustive or exclusive listing.

See. 6 - 10) - PAge 11 - Line 14 (administering or supervising)

Not acceptable to suggest herein that state agencies will "supervise"

local programs as this then becomes a state operated system. Suggest

statement that all programs funded under this act shall be approved by

the state agency.

See. 6 - (11) - Pr. a 11 - Lines 18-24 (identification)

We would like further interpretation as to the meaning of this part.

Although we support the concept of identification at thelscal school

district level it is not reasonable for the atete agency to assume

case management responnibilities. Should subotitute a statement to the

effect that the state will submit a plan that will detail the system
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by which children will be identified, located, evaluated, and how data

can be collected as needed on individual students.

Aso. 6 . (bl) - Pate 12 Lines 1 -4 (anolications)

These lines are overly prescriptive and may encourage the Commissioner

or his agents to indiscriminattvely request information that may pose an

=scenery burden to the state. Suggest a change to language that would

require such exchange to be negotiated insofar as form, timing, eto.

FUrther, that the Commissioner is empowered to requeat only that data

absolutely necessary for proper administration of the act.

Sec. 6 (3) - Page 12 - Line 19 (reports)

Same oomments as in lines 1 . 4 above.

Lines 9-13 (evalUetion)

These criteria need to be established uniformly after significant state

input. However, the procedures the states will follow in the evaluation

process definitely need to be negotiated with the states. For example,

the individual pupil evaluation concern at the federal level ie valid but

states cannot have the methods and procedures prescribed as this not only

limits flexibility at state level but forces routine but unproductive data

to be collected entirely unrelated to the actual reasons that the data

may be minted. States need to be encouraged to build whatever aysuem

they feel can be relevant at a given point in time.

Agg.t.6 - 19-23 (distribution of funded

Dodt understand this provision. Need clarification.

le.1.6.(d).Paelt%es11-1(basiocriteria

Agree that uniform basic criteria may be necessary for administering the

act. Would like to see language to effect that the Commissioner

prescribe such essential bade criteria as is tecessee9 -for the proper

administration of the act.

aig.t...2.:j.a.L.E.Z.11..Aljeillc....11110.1
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Appropriate public education by 1976 needs to be qualified somehow, or we

will make a mockery of the intent of this act. Notes Bee previous comments.

pec."-41) - Pane 15 - Lines 11-23 (integration and institutionalisation)

The concepts of integration and de-institutionalisation are entirely valid

and we support them. My only concern is that if this is mentioned specifically

in the act then a qualifying statement should accompany and stress the care

with.which these practices must be accomplished.
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Senator Momum. Next Isla panel of parents: Mrs. Mary Hinze of
St. Paul, Mr. Robert Jensen of 111inneapolis, and Mr. Robert Provost
of Minneapolis.

Proceed, please.

STATEMENT OF ROBERT JENSEN, PRESIDENT, NATIONAL ASSOCIA-
TION FOR RETARDED CHILDREN, ACCOMPANIED BY MARY HINZE,
ST. PAUL, MINN., AND ROBERT PROVOST, VICE PRESIDENT, MIN-
NESOTA ASSOCIATION FOR CHILDREN WITH LEARNING DISABIL
TIES, A PANEL

Mr. Jorsor. Senator Mondale, committee members, and my fellow
parents: My name is Robert Jensen, and I am serving as president of
the National Association for Retarded Children. I am a member of the
Minnesota and Minneapolis chapters of NARC.

I like to think that the Associations for Retarded Children, through
their legal advocacy in Pennsylvania and elsewhere, have had some
influence on the piece of enlightened legislation we are discussing
here today. The Education of All Handicapped Children Act, when
enacted into law, will have a profound effect on the quality and quan-
tity of educational services for all handicapped children.

Only a few years ago, school districts were unable to provide quality
education for mentally retarded and other handicapped children
because of the primitive state of the art; there were few trained
teachers, almost no research into the nature of learning, and no spe-
cialized instructional materials.

This was the situation when our son, Mark, at the age of 8, was
ready for school. Unfortunately, there was no school for Mark. My
wife and I joined forces with other parents in our school district
and convinced our school board that Mark and his friends deserved the
chance to become as independent and self-sufficient persons as possible,
and that the public school should be the channel for the education
and training they needed to reach that goal.

As a result of that experience my wife, Mary Ann, and Mark were
featured in a film that described our experiences and urged parents
to organize to get school services for their children. That little public
education piece, amateurish though it seems in retrospect, helped to
open school doors to other children in our State.

Mark has just celebrated his 20th birthday and though his I.Q. is
about 85, he is today able to work, a demonstration of the value of
education.

In the intervening years, special education has developed into a
sophisticated science, with an ample supply of well-trained teachers,
skillfully designed instructional materials, and a whole new educa-
tional technology based on behavioral research that emphasizes the
uniqueness of each child.

Even when it was in its infancy, the education of handicapped chil-
dren was expensive. The cost of special education, probably more than
any other factor, has denied handicapped children appropriate edu-
cation. Ironically, the research and specialized training which have
so improved special education have further increased its cost and fur-
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they widened the gap between what we know how to do and what we
actually do.

As Senator Williams points out in his testimony in support of the
bill last January, substantial Federal assistance to the States must
be forthcoming to assure handicapped children their educational birth-
right. I can only concur with his eloquent argument that the first
year's funding of $1.7 billion is minimal compared to what society
pays for maintaining children at a low level of functioning by deny-
ing them access to appropriate services.

Senator MONDALE. Thank you very much.
I was impressed by your statement that your son hem about a 85

I.Q. and is working. 'What kind of training did he receive/
Mr. JENSEN. My kid has the benefit of receiving treatment since he

was 3 and it is important at a young age to start working with a
youngster to teach them some of the basic things that come naturally
to other children, so he did participate in a structured setting of day
workshops until he became 6 and then he was in the public school
system.

Senator MONDALE. What does he do for a living now, what type
of work/

Mr. JENSEN. He is in a sheltered workshop. Actually he is making
a little money, of which he is very proud, and he works 5 full days a
week and he is a much improved individual for this.

Senator MONDALE. Wonderfula success story.
In your impression, is Minnesota ahead of most States in this cate-

gory, due to the present national association /
Mr. JENSEN. I would have to say yes, Minnesota is definitely among

the leaders. There are a few other States. Nebraska is, for one, also
a leader. But Minnesota certainly has to be very competent.

Senator MONDALE. Thank you, sir.
[The prepared statement of Mr. Jensen follows
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PREPARED STATEMENT OF ROBERT JENSEN, PRESIDENT,

NATIONAL ASSOCIATION FOR RETARDED CHILDREN

Mr. Chairman, and Members of the Committee:

My name is Robert Jensen. I am the president of the National

Association for Retarded Children, and a member of the Minnesota

and Minneapolis chapters of NARC.

I like to think that the Associations for Retarded Children,

through their legal advocacy in Pennsylvania and elsewhere, havemd

soft influence on the piece of enlightened lagialation we are

discussing here today. "The Education for all Handicapped Children

Act", when enacted into law, will have * profound effect on the

quality and quantity of educational services for all handicapped

children.

Only a few years ago, school districts ware unable to provide

quality education for mentally retarded and other handicapped

children because of the primitive state of the art: there were

few trained teachers, almost no research into the nature of

learning, and no specialised instructional materials.

This was the situation when our son, Mark, at the age of

six, vu ready for school. Unfortunately, there was no school for

Mark. My wife and I joined fotcea with other parents in our school

district and convinced our school board that Hark and his friends

deserved the chance to become as independent and self-sufficient

persons as poSsible, and that the public school should be the

channel for the education and training they needed to reach that

goal. As a result of that experience, my wife, Mary Ann, and Mark

were featured in a film that described our emerlancts wad urged

parents to organise to get school services for their children.

That little public education piece, amateurish though it seems in

retrospect, helped to open school deors to other children in our state.
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Mark has just celebrated his twentieth birthday. In the

intervening years, special education has developed into a

sophisticated science, with an ample supply of well-trained

teachers, skillfully designed instructional materials, and a

whole new educational technology based on behavioral research

that emphasizes the uniqueness of each child. Even when it

was in its infancy, the education of handicapped children was

expensive. The cost of special education, probably more than

any other factor, has denied handicapped children appropriate

education. Ironically, the research and specialized training

which have so improved special education have further increased

its cost and further widened the gap between what we know how

to do and what we actually do.

As Senator Williams pointed out in his testimony in

support of the bill last January, substantial F-4eral assistance

to the States must be forthcoming to assure handicapped chiij416101411

their educational birthright. I can only concur with his elugm 4040040

argument that the first year's funding of $1.7 billion is minimal

compared to what society pays for maintaining children at a low

level of functioning by denying them access appropriate services.

54.430 '1 74 - 5



1212

Senator MONDALE. Next is Mrs. Donald Hinze.
Mrs. H1NZE. My name is Mrs. Donald Hinze of St. Paul and I am

the mother of two handicapped children, a 19-year-old son and an
8 -year -old (laughter. Kathy is a Down's syndrome child.

During the past year I have had an interesting educational experi-
ence which has given me some insights not only into the problems
of children with handicapping conditions different from those of my
children but also into problems faced by their parents. I have been the
cochairman of the communitywide committee called the Area IX
Committee. The committee was established to assess the facility L.
program needs of handicapped children in the St. Paul schools in
order to develop a citizen-supported construction and renovation plan
for the district. Since many children with low-incidence handicaps
from the surrounding 16 school districts attend St. Paul's special
schools, parents and educators from the entire eastern metropolitan
region were involved in the process.

As one of the chairmen, I learned a great deal about the unmet edu-
cational needs of children with every conceivable kind of handicapping
condition. As a parent, I learned how alike were the problems we
parents faced, no matter what the child's handicap might be. I also
learned how effective we could be as advocates for our children when
we worked together.

I am also a member of the Faribault State Hospital Review Board
and in that. capacity have reviewed the educational needs of children
living there.

I am very pleased to see that the Education for All Handicapped
Children Act has the potential for assisting the State of Minnesota
and local school districts to meet many unmet educational needs. I note
that the bill would provide funds for the full gamut of educational
services from preschool through post-high-school vocationally-oriented
programs. I was also favorably impressed with the flexibility which
would permit the States and local districts to establish priorities to
meet their own special needs.

For example, the St. Paul Area IX Committee report points out the
need in our community for preschool programs for physically handi-
capped and mentally retarded children. At the present time, preschool
programs arc available only for hearing impaired, deaf-blind, and
visually handicapped children in our area.

Senate 6 emphasizes the integration of handicapped children into
mainstream programs. The area IX report reernnmends that handi-
capped children be integrated,

interpreters,
with the support services of teach-

ing teams, resource teachers, nterpreters, and special learning dis-
abilities services in each school building.

Other identified urgent needs were curriculum development in all
handicap areas, inservice education of maintstream teachers who will
be working with integrated handicapped children, and speech and
language therapy to improve the communication skills of children.
It was recommended that counselors attuned to the special needs of
hearing-impaired children be employed, that. summer school programs
be an ongoing part of the continuum, that a better system for evaluat-
ing student. pro(rresc, lie (1preloped. dontr with strate(ries for more
parent involvement and communication, better nutrition programs.
and n system of transportation which would make a variety of school
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and community experiences available to all handicapped children,. a
large order, and one that represents needs in many school districts in
Minnesota.

As a member of the Faribault Review Board I am aware that ap-
proximately 200 school-age children are not now in school programs
in spite of the mandatory special education. law. High costs are a
deterrent to school districts wishing to establish programs for handi-
capped children, and it is doubtful that local educators can meet the
challenge without more financial help. In Minnesota, legal limitations
have been placed on the school districts' ability to increase school
revenues through local taxes. Speck' education in many districts can
only grow at the expense of programs for normal children.

In the span of my own experience with special education services,
I have seen a great increase in both the quantity and quality of services.
Fourteen years ago when our son enrolled in a preschool program for
retarded children, there was one such program in the entire eastern
metropolitan area; now there are more than a dozen. Mandatory
education for trainable children has becomes reality, vocational train-
ing and rehabilitation programs have increased, and public support for
attractive, modern school facilities for handicapped children has been
demonstrated.

One need as yet largely and painfully unmet is the education of
seriously emotionally disturbed and autistic children. It h my under-
standing that no where in the United States do programs exist which
meet the educational needs of these children. This is an area of neglect
for which our society pays dearly. My 19-year-old son is showing the
tragic effects of inappropriate and inadequate education. He bears the
stigma of the labels of mental retardation and mental illness. Ht,
dependence is great. He is unable to use his considerable intelligence;
he suffers from a lack of self-esteem, and is unwilling to take risks or
initiate activities. Ile turns inward to achieve satisfaction through day-
dreams and fantasies. At 19 lie faces the strong possibility that he will
never be self-supporting but will be dependent upon his: parents and,
eventually, the community for the rest of his life. This is not because
educators have not wanted to help, or have not tried, but they have
been as baffled as we about how to help him.

There arc new educational techniques for dealing successfully with
young children whose serious emotional problems originate in early
childhood, These have come too late for my child, but I cannot urge
too strongly that they be developed so that other children like him
can become independent, confident people, comfortable with them-
selves and others.

This bill can make poss.ible the establishment of just such critically
needed programs. I believe I can speak for the parents of all handi-
capped children in voicing support for the aims and provisions of this
bill.

Thank your.
Senator MoNnAtiz. Thank you very much for moving statement.

You have two handicapped children. How many children do you
have?

Irs. Seven,
Senator MoNonv. And two of them are handicapped?
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Mrs. HINZE. Yes.
Senator MONDALE. That is an enormous financial burden, is it not?
Mrs. Hinz. At this point we have been fortunate that our children

have not required an extensive amount of medical care or educational
costs that have not been met by the public school system. Not all
parents have been that fortunate. I believe that f xpenses have been
light.

Senator MONDALE. But because of this you have been especially
active and aware of what is happening and it is your testimony that,
although it is too late for your son, there has been a dramatic change
in the improvement of services for handicapped children?

Mrs. Hinz. Yes, but unfortunately those services have not served
the particular needs of my son.

Senator MONDALE. In one of your statements, I guess, you said your
son is autistic?

Mrs. HINZE. That's right.
Senator MONDALE. And that is a problem that we are just beginning

ito focus on. It could be included in the definition of this legislation
but, as you know, we are still in primitive conditions.

I noticed there was a documentary the other night on CBS on an
autistic child, trying to create public awareness on this phenomenon.
Let's hope we get it done before another generation is gone.

Mrs. HINZE. 1 would say that St. Paul is in the process of creating
a model project for children of this kind and I am certainly hopeful
that they will be funded and successful.

Senator MONDALE. Is there any program now for autistic children
over 19?

Mrs. HINZE. Not that I know of.
rThe prepared statement of Mrs. Hinze follows 0
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PREPARED STATEMENT OF MRS. DONALD HIN7E, ST, PAUL, MINN.

Senator Mondale:

My name is Mrs. Donald Mince of St. Paul. I am the mother

of two handicapped children: a nineteen-year-old son and an

eight-year-old daughter. Kathy is a Down's Syndrome child.

During the past year I have had an interesting educational

experience which has given me some insights not only into the

problems of children with handicapping conditions different from

those of my children but also into problems faced by their parents.

I have been the co-chairman of a community -wide committee called

the Ares IX Committee. The committee was established to assess

the facility and program needs of handicapped children in the St.

Paul Schools in order to develop a citizen-supported construction

and renovation plan for the district. Since many children with

low incidence handicaps from the surrounding sixteen school districts

attend St. Paul's special schools, parents and educators from the

ent .e east metropolitan region wore in the p ocess.

As one of the chairmen, I learned a great deal aLout the unmet

educational needs of children with every conceivable kind of handi-

capping condAtion. As a parent, I learned how alike were the prob-

lems we parents faced, no matter what the child's handicap right be.

I also learned how effective we could be as advocates for our children

when we worked together.

I am also a member of the Faribault State Hispital Hevi4q !Ward

and in that capacity have reviewed the educational needs of children

living there.

I in very pleased to see that "The Education for All Handicapped

Children Act" has the potential for assisting the State of Minnesota
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and local school districts to meet many unmet educational needs. I

note that the bill would provide funds for the full gamut of educational

services from pre-school through post - high - school vocationally oriented

programs. I was also favorable impressed with the flexibility which

permits the..otates and the local districts to establish priorities to

meet their own special needs.

For example, the St. Paul Area IX committee report points out

the need in our community for pre-school programs for physically

handicapped and mentally retarded children. At the present tine,

pre-school programs are available only for hearing impaired, deaf-

er
blind and visually handicapped children in our area. Senate 6

emphasises the integration of handicapped children into mainstream

programs. The Area IX report recommends that handicapped children

be integrated, but with the support services of teaching teams, re-

source teachers, interpreters and special learning disabilities

services in each school building.

Other identified urgent needs were curriculum development in all

handicap areas, in-service education of mainstrea. teachers who will

be working with integrated handicapped children, and speech and lang-

uage therapy to improve the communication skills of children. It was

recoammnded that counselors attuned to the special needs of hearing

impaired children be employed, that summer school programs he an on-

going part of the continue, that a better system for evaluating

student progress be developed, along with strategies for more parent

involvenent and communication, better nutrition programs and a system

of transportation which would make a variety of school and community

experiences available to all handicapped children, a large order, and

one that represents needs in many school districts in Minnesota.
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As a member of the Faribsult Review hoard I am aware that

approximately 200 school-age children are not now in school programs

in spite of the mandatory special education law. High coats are

deterrent to school districts wishing to establish programs for

Iimdicapped children, and it is doubtful that local education can

mast the chellengs without more financial help. In Minnesota, legal

limitations have been placed on the school districts' ability to

increase school revenues through local taxes. Special education in

many districts can only grow at the expense of programs for normal

children.

In the span of my own experience with special education services

I have seen A great increase in both the quantity and quality of

services. Fourteen years ago when our son enrolled in a pre-school

program for retarded children, there was one such program in the

entire east metropolitan area now there are more than a doyen.

Mandatory education for trainable children has 'lecome a reality,

vocational training and rehabilitation programs have increased, and

public support for attractive, modern achoel facilities for handi-

capped children has been demonstrated.

One need as yet largely and painfully unmet is the education of

seriously emotionally disturbed and autistic children. It is my

understanding that nowhere 4n the United States do orograms exist

which meet the educational needs of tlose children. This is an area

of neglect for which our sociezy pays dearly. hy ntneteeo-...ear-old

son is showing the tragic effects of inanaropriate and inadeluate

education. He bears the stigma of the labels of mental retordation

and mental illness. his dependence is greet. He in unable to use

his considerable intelligence, he suffers from a lad: of self-esteem,
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and is unwilling to take risks or initiate activities. He turns

inward to achieve satisfaction through day dreams and fantasies.

At nineteen, he faces the strong possibility that he will never be

self-sqpporting but will be dependent upon his parents and, eventually,

the community for the rest of his life. This is not because educators

have not wanted to help, or have not tried, but they have been as

baffled as we about how to help him.

There are new educatipaal techniques for dealing successfully

with young children whose serious emotional problems originate in

early childhood. These have come too late for my child, but I can-

not urge too strongly that they be developed so that other children

like him can become independent, confident people, comfortable with

themselves and others.

This bill chn make possible the establishment of Just such

critically needed programs. I believe I speak for the parents of

all handicapped children in voicing support for the aims and pro-

visions of this bill.
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Senator MONDALE. Our final witness of this panel is Robert Provost.
Mr. Provost.
Mr. PROVOST. Thank you. Senator Mondale.
I have a prepared testimony. May we have this entered without my

reading it?
Senator MONDALE Fine. We will include your statement as part of

the record at the conclusion of your testimony.
Please proceed.
Mr. PROVOST. First of all, I think the mere fact that there are three

patents at this table indicates that we are, from a parental standpoint,
interested in many things. I am the parent of a learning disabled
person. I am a person with a learning disability myself, but this didn't
affect me in the learning process when I was going through school or
in terms of my responsibilities in society.

I think the other thing, in addition to the parental support that you
are seeing here, you should know that ail of us belong to a Minnesota
Committee for the Handicapped and it meets and it agrees on thingsthat we will participate in legislatively. We do rot attempt to push
our particular program or the particular needs of our youngsters or
our group of youngsters to the sacrifice of others.

We also have to keep away from labeling kids, and the reason forthis, and one of the difficulties for us to come up here, is that when you
have a youngster who is different, you do not want to see that youngster
embarrassed any more than you want to be embarrassed by a labelthat he is handicapped. You pet him in some kind of a special program
where he continues to be identifiedas a handicapped youngster. This is
a difficult part of your bill and on© problem it needs to address.

But for parents of learning disabled kids it is tough to get out to
demand for their kids what their kids have a right to receive in termsof the promise of education in our society. In that regard we are speak-ing of quantity and we are also, I think, speaking of quality.

Learning disabled kids are not being identified in their entirety.
They are being pushed into or kept out of the mainstream, but while
in the mainstream, the mainstream is missing them or passing them by
without teaching them what their capacity is.

For the visually handicapped or the person who has the handicap
in terms of not being able to interpret sounds, the difficulty is that someschool districts dont do a thing while others accomplish a significantamount. In this regard the, people in the State department of educa-tion have done a masterful job and are moving in the direction that wecompletely support and where funding is essential.

You mentioned a most moving story where 15 cents a pound ut-raldhave been enough to prevent the disease. We see in the learning dis-abled the same thing and perhaps the people you should have here totestify would be the judge of the Juvenile Court of IP nnepin County,Judge Lindsay Arthur. or Archie Gingold, who could tell you of thenumber of youngsters coming through the court or penal system whohave an identifiable learning disability. People now know that perhaps
as high as 70 percent of these people have some kind of learning dis-ability. So that is the cort of our failing to invest funds early in theireducation.
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Another difficulty in Hennepin and 14.1, 1 ay Counties, you mentioned
a moment ago that them were Federal resources limier title 19 for
people who could not afford to have their youngsters identified through
a clinical workup. This is being ignored in both Hennepin and Ramsey
Counties.

Senator MONDALE. And in the country at large. HEW tried to get
it removed from the law when nobody was looking. It took them 4
years to prepare regulations and while they were working on it they
were lobbying to get the law repealed because they are not enforcing
it and these children and parents and families and communities in
which they live will continue to pa_y and pay.

Mr. PROVOST. The difficulty with the program is it is extremely diffi-
cult to see the need for certain types of extracurricular programs in
our schools today and to see a parent become almost a militant ad-
versary because of the small effort being made in behalf of kids in
this area. And I would like you and members of your staff to come
to the State conference that the parents of learning disabled children
put on. It is held at the Leamington Hotel on the 8th, 9th, and 10th
of November. We will be bringing in perhaps 2,000 parents and other
people.

Thank you for the privilege of talking to you here today.
Senator MONDALE. Thank you.
You should know that we did pass legislation a few years ago for

people with learning disabilities and I think it is probably a classic
example of unused funds because I think very often schools or teachers
don't know how to identify or treat these children, and then the
children are often dismissed as behavior problems, subnormal, or what-
ever else it is. Added to their difficulties are the profound psychological
problems that can often destroy the child.

Mr. PROVOST. The dedicated teachers are caught in an extremely
difficult position to have a child that he or she can't deal with, and to
admit that is almost to admit that you can't teach. That is a prideful
and difficult problem and one that we are working diligently to over-
come, that it should not be looked upon as a failure of the teacher in
the mainstream but there is a special way to teach that youngster.

REVENUE SHARING

Senator MONDALE. Three of you parents have handicapped children
and in working together and in your communities to try to get to the
problem, would you prefer a categorical program based on the pro-
visions of S. 6, or would you prefer some kind of a general revenue
sharing I

Mr, einfaxN, I would like to speak on that.
Prom our position, we would like the categorical type of sponsor-

ship. Our experience has shown that general revenue flaring, as such,
gets lost and you can go around the country and I can cite many, many
uses of Pedcral revenue sharing that has gone amiss and 'has not
reached the Irget for which I assume it was intended.

Mrs. Iffrar, Thiq is not an area in which I am too well informed. I do
recall the statements, hos% ever, of some of our congressional leaders,
who have been the most surportive of education for the handicapped,



1221

who have had a strong feeling that unless percentages were specified
for funds and unless specific money was identified, that these services
would never reach the handicapped. We have seen, of course, that now
10 percent of the Head Start funds are to be used d for handicapped
children; obviously, those children would not have been served in
Head Start programs if that percentage were not designated.

Senator MONDALE. We have increasingly demanded and set aside
funds for that very reason.

Mr. PROVOST. I have to o with the categorical in this area, but my
concern isn't on that level. My concern is at the school district level,
as Mary indicated. When you are down to where you have limited
resources available to provide programs for the handicapped in any
shape or form, it means you cut back on other programs and the first
ones you start looking at are the athletic programs, and immediately,
when you raise that question and you have 867 parents down on you.

I am not against athletics for the institution, but I am becoming
antijock because if a school system can provide athletic programs you
can provide programs for our kids, so it seems to me we have a battle
ahead in deciding which programs are right and important, and it is
important for kids to play basketball, hockey, and football and other
things, but I sure as hell think some funds should be spent for these
kids who need this help.

Mr. .TENsim. I would like to make a comment to the critics of the
categorical program. They say that the programs fail and in many
instances I'll admit yes, the programs fail, but it doesn't indicate that
the program is bad, it just means that we must do a bethr job in the
application of the program, because therein lies the failure.

Senator MONDALE. Yes, and now with general revenue sharing, we
are getting a better look at it. First of all, we found that in most cases
the revenue to be shared and substituted for categorical grants was
less than the money that was coming to the State and local government
for categorical grants, so, for example, in the urban areas you have
57 cents a share in comparison to what you had before.

You have one general revenue-sharing program now called social
services which is supposed to be 23/4 million to go to local governments
and, as you know, every possible effort is being made to destroy it and
put on restrictions and categories. One of the categories they have been
trying to cut out is help for retarded children and we hope we have
defeated them. For a year and a half now we have had a running battle
to maintain the wide latitude that was thought to be necessary.

The other thing is, it seems to me, whether you should have a cate-
gory or not depends on circumstances. The failure to deal with the
handicapped is not just a local problem, it is a national problem. Many/
of these children are costing the American taxpayers a peat deal of
money, quite apart from the humanitarian part of it. They end up in
prisons or in many different ways so that it is clearly a Federal-State-
local, and personal, problem. Because of the cost, the State and local
governments have found it difficult to move although they have moved
more than the Federal Government has. What we would like to do is
assist these governments in pnying the costs so that we might get a
specific focus on the handicapped and then maybe 20 years from now
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when the program is really moving, we can drop the category and fold
it into some existing categories.

In order to do your job at home, we need to hear and make it the
issue to educate some people and maybe some day we can drop the
categsgory as soon as we have the institutions really an place to do these
thin.

Thank you very much.
[The prepared statement of Mr. Provost follows
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STATEMENT OF MINNESOTA ASSOCIATION FOR CHILDREN WITHLEARNING
DISABILITIES BEFORE SENATOR MONDALE COMMITTEE IN BEHALF OF 5.6. THE
"EDUCATION FOR ALL HANDICAPPED CHILDREN ACT", ON OCTOBER 19, 1973,ST. PAUL, MINNESOTA.

The Minnesota Association for Children with Learning Disabilities is a

non-profit, parent and professional organization, funded by dues, contributions, and

United Way support. MACLD represents the child who has significant problems

learning academically, socially, physically and/or emotionally. These problems

may be manifested in imperfect ?Witty in listening, thinking, talking, writing,

spelling or mathematical calculations. They include conditions which have been

referred to as perceptual handicap, brain injury, minimal brain dysfunction, dyslexia,

development aphasia. Such terms do not include learning disabilities due primarily

to visual, hearing, or motor handicaps, to mental retardation, emotional disturbance

or environmental disadvantage.

MACLD serves as an advocate for the learning disabled child and reached

out to parents, schools, the court, the state department of education, medical

clinics, residential institutions, the church and the home.

The Minnesota Department of Education through the Special Education

Section has formulated a "Planned Development of a total Education System for

Handicapped Children". MACLD supports this comprehensive and responsible

approach to meeting the educational needs of the handicapped child. We also

recognize the significant partnership possible If a .6. Is implemented and the

resultant benefits to all society. We wholeheartedly support this legislation.

Minneapolis, Minnesota
19 October 1973
rresented by
Robert P. Provost, Vice President
Minnesota Association for
Children with Learning Disabilities



. 1224

Dr. HUGHES. You might consider sending invitations to the members
of the Senate Education Committee with respect to the conference in
November and maybe some of those people would be interested. You
can get the members of those from the Senate Education Office.

Thank you.
Senator MontALE. We will take a shortbreak.
[At tl is time, a brief recess was taken.]
Senator MONDALE. Come to order, please. The next panel of wit-

nesses consists of Special Education Director, Duane Christensen,from
Bemidji; Jerry C. Gross, Minneapolis Public Schools, and Charles
Hagen of the St. Paul Public Schools. If you will, please proceed.

STATEMENT OP DUANE CHRISTENSEN, DIRECTOR 07 SPECIAL EDU-

CATION, REGIONAL INTERDISTRICT COUNCIL, BEMIDJI, MINK.;
ACCOMPANIED BY JERRY C. GROSS, PR. D., MINNEAPOLIS PUBLIC

SCHOOLS; AND CHARLES HAGEN, DIRECTOR OP SPECIAL EDUCA-

TION, ST. CHARLES PUBLIC SCHOOLS

Mr. Cnaurrazymx. I am really sorry that Representative Bell didn't
stay around. I was going to say it is the classic pattern we have run
into in dealing with some of the administrators, for the programs or
against them. But they never sit down longenough to hear what we are
doing. That is a pattern that I have noticed. I am glad to see you are
going to stay around to listen to all that we have to say.

I have submitted a brief prepared statement. I don't expect that it
will win an academy award, but perhaps it will be of some value.

Senator MONDALE. We will place that in the record at the end of your
testimony. Just tell us what you'd like to have us know.

Mr. CHRISTENSEN. The Minnesota districts just haven't provided
services that the law says they have to provide.

As you know% I represent 15 small rural districts, including three
Indian reservations.

Senator 1` NDALE. By districts, do you mean counties or districts?
Mr. CHRISTENSEN. Districts. You see, in the Bemidji District, Black-

duck District, they are listed on my statement. These are all independ-
ent school districts, and I want to stress the independent. We have been
trying to pool those 15 sehools together into a unified co-op which oan
develop services to educate handicapped children.

Fifteen years ago when we started this there were no services in
almost all of the schools but there was a good deal of title I money
that was available so we saw an opportunity to marry the title I
moneys to the State money by using the title I moneys to generate
the State funds and, in so doing, we were able to double our effort
actually, to where last year we reached close to 2,000 children in
.that cooperative.

But I want to add to that right away, we are reaching that limit
and the quality and availability of service is certainly far from ade-
quate. The reasons are those that have been discussed in some of the
previous testimony.

Senator MONDALE. What percentage of need are you fulfilling, would
you say, in numbers ?
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Mr. Curusirmszw. I would say probably, and I'd have to guess
because we are dealing with the learning disabled and this category
is a little wide open at this time, but I would say approximately 70
percent.

Senator MONDALE. And of the 70 percent, how adequately are you
serving them?

Mr. CHRISTENSEN. Not very well.
Senator MONDALE. Can you give me a hunch? I suppose it depends

on the category, but are you serving half of their needs?
Mr. CHRISTENSEN. I would say we are serving their academic need

right now in a much better way than when we started. We have much
more accountability with the staff. We have gone to the precision teach-
ing system where we use computer printouts to monitor how the
children are growing: so we flan be very specific on how the program
is going. So I am saying we are doing a fair job in the academics, but
when it comes to physically handicapped children and dealing with
their vocational needs and dealing with their physical needs, we do a
very poor job.

For example, we have no physical therapists in our school coopera-
tive. We do in Bemidji, but we have been unable to free them up for
people who come into the hospital and the hospital board is unable to
go into a joint situation with us to get this situation met.

The districts were all notified by the title I office that they will not
be able to write programs for next year unless they sign a statement
agreeing to not marry these funds. So this would throw us back to
probably 1957 in this area because it was the Federal funds that enabled
us to get the mandatory programs going that were not existent at the
time.

Most of the districts have indicated to me that they are not about
to do that because they say there are levy limitations and they don't
have the money. I asked the Bemidji superintendent the other day,
who is very cooperative on this, what would happen if he got 200

iparents' appeals next year. That is the only vehicle many times that
we have to get services out to individual kids, and I'd say that is the
lowest form of advocacy we have in this State.

I would like to have these programs continue because superintend-
ents, principals, and teachers feel that the children need these programs
and so we are quite concerned about the Federal el', rt being separated.
We just can't in our own minds understand why title I says we are to
serve the most critically disadvantaged youngsters and then says that
you can't use it to serve those youngsters.

I don't know what that is, and neither do the superintendents for
the most part. We are concerned about the low-incident hapdicapped
in our area. We wish we were all here in the Twin Cities so we could
share in the nice programs that these gentlemen have.

I have wondered many times why we can't have regional services, for
instance, in Bemidji. A 'beautiful office recently appeared on the shores
of Lake Bemidji for the Department of Natural Resources and I don't
know how that was decided upon. I suppose because the north is a nice
hitntinu area. I wasn't asked to vote on it or anything else, but these
regional offices are always in nice office buildings, so I wonder why we
can't have -..egional centers to serve the low- incidence handicapped.
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Why should a mother from Red lake have to go $00 miles to get services
for her hard-of-hearing child when she has no car or other transpor-
tation ?

Senator MoNDALE. I think on this rural problem it makes absolutely
no sense. Children have to have those services, a full range of services,
and have to have them properly organized. For once, I hope we have
some service for some of these great needs. There is some language
here, but I hope we spell it out.

Go ahead.
Mr. CHRISTENSEN. Anyhow, I feel if the bill could be amended

specifically to help us regionally establish a service, we could attract
specialized personnel who could assist us, and we certainly have the
need because children are all over the State. We know that the incidence
figures are quite reliable.

In our area we have many Indian reservations. It is an impoverished
area. We do have many handicapped children in many of these areas.

Senator MONDALE. Although these handicaps strike all parents or all
income levels, do statistics more often show that the trend is toward
impoverished families?

Mr. CHRISTENSEN. The trend seems to ind;cate that. We have almost
2,000 children in the program and we are very much aware that some
of the programs are just scratching the surface and we are not really
addressing their needs.

I would like to make the point again very strongly that if this
hill comes into the State with the same restrictions that title I has now
we could end up with a problem. The fact that Minnesota has manda-
tory special education legislation and the districts must provide this
before they .can realize any advantages means that the children are
certainly going to lose out. I do think that we would probably be better
off without title I and have a bill such as you are proposing here,

Senator MownALE. Do thoso new regulations co=ne from HEW ranks?
Mr. CHRISTENSEN. I don't know where they are coming from. The

One that. came today was from the title I office.
Senator Moxn.o.E. What did it say?
Mr. CHRISTENSEN. In effect, it said that they would not let them

write a project for the next year unless they signed a statement to the
effect that they would not cofund these programs.

In other words, we are using title I moneys to get the State aids.
Mr. CONTRreel (State of Wisconsin). That letter comes from a joint

memo from the Department of Health, Education, and Welfare and
the Bureau of the Handicapped.

Mr. CintrsmisEx. To the State department.
Mr. CONTRITCL To the title T office.
Mr. Ctintsmrstx. And the title I office of the State is sending the

letter out in response to that, apparently.
Mr. Corrrnrcr,T, The Department did reinterpret the title T statute

and it was determined in cases where you have mandatory education
that title I should not be used, that the State law dictated that pro-
grams be provided and Federal funds would at that point be
supplanting--

Senator MoNtim.E. So we are discouraging the States from requiring
the delivery as a mandatory requirement?
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Mr. Corprurccr. That's right.
Senator MONDALE. That is news. Who did that?
Mr. Corrrnucct. The position is that if the State isn't providing it

then the Federal funds shouldn't be used.
A PANEL MEMBER. We were originally able to use title I moneys in

connection with obtaining the State allocation.
Senator MONDALE. In title I we had a set-eside.
Mr. Corrrxtrca. And Wayne Morse originally, drafted that legisla-

tion and it was originally intended to serve that purpose but it has
come to the point now where we can't use it.

Senator MONDALE. We are going to extend these guides but we have
to do something about that before that time.

If that is true we ought to have a letter from the Subcommittee on
the Handicapped. In other words, it says to the State of Minnesota,
since you are leading the country and moving ahead in requiring
schools to provide this, we will take title I money away from the handl-
capred program; that is your reward.

PANEL MEmBras. Right.
Senator MONDALE. That's nuts.
Mr. CHRISTENSEN. I'm also concerned about the needs of the parents

of the handicapped youngsters but I think it has been expressed here.
[The prepared statement of Mr. Christensen follows :3

34-630 0 74 6
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In addressing to this bill, I am speaking on behalf of fifteen soheol

districts totalling 17,000 children including three Indian reservations. Our

area of work covers approximately 5,000 square miles of territory. I also

represent 150 teachers working directly with the handicapped and 2,000 children

to, -Denton? being served ixelvdscauvenekis. tsmaloo smaigiag et *titter of

an 11 year old severely handicapped ohild.

Minnesota districts have had mandatory legislation requiring services to

the handicapped since 1957, but it wasn't until 1966 with the implementation

of programs such as 99EA Title I, III and VI that progress began to be made

on serving some of the handicapped in places like rural North Central Minnesota.

The reasons given by the districts were in fact th000 of Mr. Williams in his

testimony introducing 9-6 on January 4, 1973, such as "we do not have enough

money", "we cannot out services to other children" and so on and on.

Districts in many areas of the state and particularly in the northwest

used Title moniee to initiate the mandatory programs, thus drawing state aides

and thereby doubling the effort, In our area, this has permitted a growth

in numbers of children served from 200 chL.ren in 1q68 to 2,000 in 1973,

Within the past few weeks our districts receivod notice that they are to

term.alate the marriage of Title I funds and State funds because of Minnesota's

mandatory law and assume these services on a local-state basis. At the same

time they are being asked by Title I administrators to serve the moat dis-

advantaged children. The area handicapped fall into this category so super-

intendents are in a dilemma as to whether to break state law or federal

regulations. In addition to this, superintendents tell me that they cannot

provide additional services because they are at a levy limitation on spending

as determined by the State legislature, Clearly, re-ordering of education

priorities can be in order, but Special Education Administrators are not in

the best position to force this issue.
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With this background, I will comment briefly on the bill, 9,-6.

1, It woul: seem that under "Defieitions" (Soo. 3) the handicapping

labels do not describe the educational problem. For example, many

handicapped ohildren learn as well as normal children when given the

proper sequence of tasks or procedures and adaptive equipment, while

many bright, normal youngsters do not learn as well for not having

a proper program. We need to funotionally define these children

tieing data based learning patterns. Such a plan is currently iming

implemented by the State of Washington. Under this model oasoade

levels of service are available to every child aeroiding to his

assessed need. In that regard, let's call a moratorium on all

etandardiced achievement and I.Q. testing and use that money to

individually .screen all children on skill growth and acquisition.

Schools 41 our area are moving in that direction. The oahcade

system of services after screening will result in integration of

the handicapped as called for in the bill.

2. The writtin contract program is an excellent idea and would help to

bridge the gap which now exists between home and school in many

places.

3. Before the LEA's could claim aid under this bill they should submit

a detailed plan to the state as to how the cascade of cervices will

be carried out including physical plant arrangements, multi-levol

materials to be acquired, equipment, and staff to be hired and show

evidence that there is concennus among parents, mrefessionale and

phildrea that the staff,'methodn, materials and equipment, will moot

their neede.

2
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4. Under "Eligibility" Item A, the bill mills for at least an annual

review of the program. This should be changed to a monthly review

because much damage can be done by incompetence in a years time.

Also, the evaluation presented at this review should be more than

standardised testing, Daily oontitwAus measurement should be

required.

6. Under the due proceee clause, it would be well to require the school

to provide to the parent, a :21E01411M adviement of their

rights under the law. This portion is an excellent part of 9-6.

6. Item 9 under "Eligibility" can cause trouble as in Title I ESFA when

mandatory services are not in existence. Can the law project an

answer to .hat dilemma.

ADDITIONAL ITEMS FOR THE BILL

1, Referring back to the Cascade of Services which each LEA should

provide, it is recognized that there will be difficulty providing

for service to the low incident handicaps. The State should be re-

quired to develop regional low incident centers to deal with this

problem. This could be done in partnership with local cooperatives;

We have Regional Offi7es for a number of tate and federal services

mew, but no provision for the handicapped on a regional basis, A

case in point a. we have one residential crippled children's school

in Southwestern Minneauta which serves the entire state,

3
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Money should be made available to help school districts remodel

existing bvil4inge to actoommodate the handicapped. We have many

two and three story school buildings in our area with no elevators.

Miro would eliminate a big excuse maw administrators have for not

integrating Wu at' our handicapped.

In summary, the bill will.serve rural Minnesota quite well provided

that its use will nut conflict with existing mandatory legislation for the

handicapped. If it does conflict, we will be worse off than before. We

also mat be very specific as to who the,landicapstd are under the bill end

we would urge a functional definition be used rather than a categorical one

and the implamontation of a cascade services model in every LEA, Our staff

would be eager to assist in developing n now definition along functional lines.

'Thank you for this opportunity to appear on behalf of handicapped

children.
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The Caeca& System of Special Education Service

A Representative Range of Service Options

wel

"Non-educational"
eervioe (medical and
e care and eupervia

Inatruotion in
hospital or

do ciled sett g

Home un

Special
Stations

n

"IN-PATIRNIft"

PROGRAM;

(Assignment of
children to
facilities
governed by
health or
welfare
agencies)

Pull-time

Special Class

Part-time "OUT-PAT/ENT"
Special Class PROGRAMS

.

Regtanr class attendance plus
supplementary instructional

services

(Assignment of
pupild governed
by the school
system)

Childfen in regular classes, including those "hdi-
capped" able to get along with regular clans

Level I I accommodations with or without medical or
cnunceling supportive therapies

The tapered design is used in'the chart to indicate the 'considerable
diffemwe in the numbers involved at the different levels and call attention
to the fact that the system serves an a diagnostic filter. The most epecielited
facilities are likely to be needed by the tweet children on a long-term basin.
This ovganl%atIonal model can be applied to development of special education
npvViced for all types of disability,

- 5 -
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Senator MONDALE. Mr. Hagen, you may proceed.
Mr. Thom Senator, members of the staff of the subcommittee, I am

very pleased, along with my colleagues here, to have this opportunity
to present testimony on behalf of handicapped children and youth in
our schools, as it is my most important responsibility: as a director of
special education, to serve as an advocate for these pupils.

The St. Paul public schools accePtrespcinsibility for the education
of all St. Paul children; Those who are physically mentally, or emo-
tionally handicapped, including those with hearing, vision, ortho-
pedic, learning, and behavior problems; and, those who have superior
potential in academic, artistic, scientific, mechanical, or other creative
areas which will be wasted without appropriate nurture.

In addition, each child is special in some way, and the school system
offers programs that give each individual the opportunity to develop
his unique capabilities.

Special education prorams in St. Paul are designed to provide
appropriate levels of service for particular levels of need.

The St. Paul schools accepts the responsibility to provide equal
educational opportunity for all children. It is assumed that no child
is incapable of benefiting fron: an educational program suitably
tailored to his needs.

The special education program of the St. Paul schools seeks to pro-
vide an appropriate level of service to match each child's level of need.
The chart in my formal testimony derived from a model developed by
Reynolds and Deno, presents this concept in graphic form. The tapered
design in the chart indicates the considerable difference in the numbers
of children involved at the different levels of service. The most spe-
cialiied facilities are headed by the fewest number of children.

Thus, homebound or hospitalized pupils and those who are in resi-
dential or institutional programs are served by special instruction pro-
vided in those settings, that is, Boys' Totem Town, Bush Memorial,
Seton Residence and Booth Memorial, Arlington House, St. Paul
Ramsey Hospital, et cetera.

Severely handicapped students are bused to special schools or other
special stations where programs designed for their special needs are
maintained.

Senator MONDALE. We will put your whole statement in the record.
Just emphasize what you have to say in addition.

Mr. Mom This leads us to provide a variety of special education
and service in our school district.

At the Child Development Canter, for example, which the Senator
vows of, as he was out some time ago to help us break ground, we

lrovide
a specialized program for those children who have a marked

earning disability. We have programs of a very specialized nature,
for example, for severely handicapped children. We have very spe-
cialized proorqms for youngsters with behavior problems; programs
for the deaf and severely hard of hearing, and some unique preschool
programs which we would very much like, to expand.

For ehildreu and youth with mild to moderate handicaps, supple-
mentary sneeial education prourams are made available in the home
schools where there NON may divide their time between regular
Masses and programs designed to meet their special needs.
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Teachers of children with special learning, and behavior problems
provide tutoring and small-group instruction in neighborhood elemen-
tary and secondary schools.

Speech correctionists serve those with speech and language handi-
caps in elementary and secondary schools.

Special classes are organized in neighborhood schools when.enough
handicapped pupils are enrolled to sustain a class.

Rehabilitation coordinators and rehabilitation corrections workers"
assist handicapped secondary students in attaining job readiness and
in gaining supervised work experience and job placement.

School psychologists and school social workers provide the diagnos-
tic and social services needed by students whose academic, social, or
emotional problems interfere with their progress in school.

Provisions are made within the regular classroom for students who
have a discontinuity in their learning process or achievement but
whose difficulties do not come within the usual meaning of "handi-
capped."

For both gifted students and slow learners, courses are differentiated
in the academic and nonacademic areas.

The St. Paul public schools have developed appropriate programs
to meet the needs of handicapped pupils. More resources are needed
to extend the services of these programs to all students who can benefit
mom hem.
A comprehensive program for gifted and talented students has not

been fully developed and requires the encouragement of some form of
State or Federal aid. Developing the superior abilities of urban, dis-
advantaged youth has a special priority among the many needs present
in our schools.

I noticed, Senator, some of our remarks related very much to where
are we now and what are the' unmet needs.

in the St. Paul schools there are nearly 10,000 pupils who need
special education services while only about 0,700 now receive them,
so it, is my assessment that we are meeting approximately two-thirds
of the need that exists. Almost all of what we do, as has been pointed
out in previous testimony. represents instructional services mandatt
by State law with the right to parent appeal if appropriate services
are not provided.

T'd like to make a few remarks now about the uniqueness of our
urban situation where we have an increasing number of children with
problems, social and psychological problems, retardation, learning
and physical disabilities. We found we are serving an increasing num-
ber of such children each year and should continue to do so.

We find that it is indisputable that, in urban school systems such as
ours, the number of mentally, physically, emotionally, and socially
handicapped youngsters is increasing every year and this means thatalthough

Senator MONDALE. Does that mean that the numbers are increasing
or your efforts to identify them discloses more?

Mr. Marx. I am sure that both would be the case.Senator.MoNnAt,t. v would the numbers 1w rising?
Mr. Mom liecau,e of the chanoes that are oceurrie. in Our urban

environment. The net nal cross number of such children inereases eneli
year because all of the factors that relate to the deterioration of the
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urban environment serve also to produce increasing numbers of handi-
capped youngsters. So that in a period of generally declining enroll-
ment, the enrollment of special education is increasing, and we are
in the process of responding to many new needs.

Several this morning had mentioned 'the mandatory education of
trainable retarded children. We are also in the process of responding
to such needs as the problem of juvenile delinquency and drug abuse
and problems of children who are both deaf and blind, as well as other
multiple-handicapped children, and the downward extension of spe-
cial education to young children, including presciiiiol and down to
the age of zero, or at such a time as the child is first identified.

There is a need for special programs for junior high youngsters and
senior high youngsters with serious learning, behavioral, and emotional
problems.

The provision of itinerant serivces for the bilnd, deaf, and physically
handicapped enrolled in regular classes.

Cooperative programs with many other agencies who can assist us
to serve special education needs.

The need for a viable, program for autistic and other seriously dis-
turbed preschool and primary children.

Once the State legislature expanded the law to include'trainalale
children effective 1972, we expanded the program to include all eligible
youngsters. That is the impact that a law such as Senate 6 could have,

think, in requiring a free public education for all handicapped
children.

It is plain to see that it might take easily another 35 years to create
much movement in some of these fields. The 1957 special education
law in Minnesota created rapid progress in special education.

In the St. Paul schools, as in the. State as a whole, we are nqw serv-
ing nearly two-thirds of all of our handicapped children. The

of a law which provides financial assistance for improved
educational services for handicapped children bannot be overempha-
sized. In St. Paul alone, we have doubled the number of professional
personnel who have worked with the handicapped in 5 years from 200
to 400. Additional personnel are needed to provide educational serv-
ices for all handicapped children. It now appears that this will be
impossible because of severely constrained fiscal resources at the State
and local level. We definitely need the full effort of our State and local
government through enactment and implementation of a bill such as
S. O. as the Senator pointed out, to provide a quality special educa-
tional opportunity for all handicapped children and youth, providing
them full equality of educational treatment.

Senator MONDALE. Thank you very much.
It is now estimated the State and local governments spend $2.5

billion and the Federal Government spends $2.5 million, so it is a
smaller ratio of title I.

rThe prepared statement of Mr. Hagen follows :1
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I am pleased to have this opportunity to present testimony in behalf of handi-
capped children and youth in the St, Paul Public Schools, as it 13 my most impor-

tant responsibility as a director of special education to serve as an advocate

for these pupils,

Special !rogevama for Special Needs

What is the Problem?

The St, Paul Public Schools accept responsibility for the education of all St.

Paul children:

those who are physically, mentally or emotionally handicapped, including
those with hearing, Vision, orthopedic, learning and behavior problems,
and

those who have superior potential in academic, artistic, scientific, mechan-
ical or other creative areas which will be wasted without appropriate nur-

ture.

In addition, each child is special in some way; and the school system offers pro-
grams that give each inclvidualtheopportunity to develop his unique capabilities,

The St, Paul Program

Special education progrt ma in nt. Paul are designed to provide appropriate levels -

of service for particulrr levels of need.

The St. Yaul Schools accepts the responsibility to provide equal educational oppor-
tunity for all children. It is assumed that no child is incapable of benefittlng
from an educational program suitably tailored to his needs,

Levels of :rectal Education Oervice.

The special iro.;rm or the t. :a41 Ochools seeks to provide an appro-

priate le7e1 or service to match each child's level of need. The chart on the

next i LET, after a model developed by Re;ololda and Deno, presents this concept

in graphic r.srm. The tapered dezio in the chart indicates the considerable dif-
ference in the numbers or chllOren Involved at the different levels of service.
Thcmost specialized facilitie:s are bolded by the fewest masher or children.

p-ss,:bount.1 mr h,JrHtaII:ed t mil., and thoac who are In residential

or L !:7 :v :..;:, arc ;:er.:q special inatruct'on yrcVicn'l in

Lhozc: 1st, Oe..Jn I.:ridence and

Booth :.:emorial, Arlington House, Ot, i cud WAmsey Hospital, etc.

r,evrely st,udenta are bunted to special school;: or other speel.dl

stations where programa cdwigned for their special hoods are maintained
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Levels of Special Education Service

Level I Children in regular classes, including those
"handicapped" able to get along with regular

class accommodations with or without
supportive services

Level 2 Regular Class ottendance plus
supplementary instructional

services

Level 3 Part-time
Special Closs

Level 4 Full-time
Special Class

Level 5 Special
Schools

Level 6 Homebound

Level 7 nstructic

in hospital, \

residential or
total care settings

(Assignment of
pupils to settings
governed pri-
marily by the
school system)

(Assignment of
individuals to the
setting governed
primarily by
health, correct-
ional, welfare,
or other agencies)

Varieties cf F Instr::stn and rervice.

At the i'e':elopment renter, a highly specialized program is maintained for
pupils w' ;h markedly limited Mental ability.

Children with severe physical handie%ps are transportel to special programs at the
Lindsay f.±-_;1, :Attie reek JUltior n iiiilthland twit r. et for HiLh,

The Hartsell :schools the Phwiorl trnini? (!.niter and classes at the Wilder Child
Guidance .!linic meet the noels of eieznt'lry pupils with serious leapnin.. or be-
havior prc-blems.

Deaf reirvqy har.1 of ch;],inn educated in special pre..sehool,
elementary, secondary and post - secondary programs.

A uni - Ir.,: !,
an for (I ;Lr .r.
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For children and youth with mild to moderate handicaps, supplementary special ed.

ucation programs are made available in the home schools, where these pupils may

divide their time between regular classes and programs designed to meet their

special needs.

Teachers of children with special learning and behavior problems provide tutor-

ing and small-group instruction in
neighborhood elementary and secondary sehuols.

Speech correctionists serve those with speech and language handicaps in elementary

and secondary schools.

Special classes are organized in neighborhood schools when enough handicapped

pupils are enrolled to sustain a clads.

Rehabilitation coordinators and rehabilitation corrections workers assist handi-

capped secondary students in attaining job routine/in and in gaining supervised

work experience and job placement.

School psychologists and school social workers provide the diagnostic and social

services needed by students whose academic, social or emotional problems inter..

fere with their progress in school.

Provisions are made within the regular classroom for students who have a discon-

tinuity in their learning process or achievement but whose difficulties do not

come within the usual meaning of 'naneicapped."

For both gifted students and slow learners, courses are differentiated in the

academic and non-academic areas.

The Saint Paul Public Schools have developed upprOpriate programs to meet the

needs of handicapped pupils. More resources are needed to extend the ser-

vices of these programs to all students who can benefit from them.

A comprehensive program for gifted andtalented students has not been fully

develfq.el and rn,pares the encmrarement of Some form of ::t -tte ral

aiU, :evelolinc, the ruperior abllitiec of urban, litadiantaged ous a

cIechl Trierity 2.ML.: the man; nc%Lt prenent in our i;ci-r.;olc. \

Conservative estimates ::how that mairly 10,000 pupils In a. raul neeltrt!::-

°W. education services, while only about 6,700 now receive them.

The "Area ifine" committee of parent n and other citizens concerned with spe.

cill edliathn haN 'L....cm:pi-ma-a e croprehencive plan for new and remodeled

n h.q1li(r1 eiiiHren !..nd youth. rw for tl:e

phyniclly hand:opl, ilearin,:-iNaired, and vically.irird arc !lanne,1

toither with 1:14,1 d :Tw for all ulecinl education Frrruns in neiObt-

hood schovia and in facilities for children with learnin6 and behavior

problems.
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Legal Necessity for Programs

Almost all of what is done in the special education roam caveman instruc.
tional services mandated by state law, with the right of parent appeal of appro-
priate services are not provided to an eligible pupil.

Educational Necessities

Even in a period-of-declining enrollment, it is a fact . in our urban situation
that we have an increasing number of children with problems, i.e., social and

psychological problems, retardation, learning and behavior difficulties, physical
handicaps, etc. We have served an increasing number of such children and youth
each year and should continue to do so:

School Year
Number Served .
Special Education

1963-64 2,608

1564.65 2,733

1565.66 2,916

1966 -67 3,111

1967.68 3,429

1968 -69 3,620

1969-70 4,603

1970-71 5,313

1971-72 6,275

1972-73 6,510

The number of handicapped children served in special education prcgrams, in each
program area (1971-72), and the percent this represents of the state total, is
shown below, Adiitio%1 children served by school social work and school psycho'-
ogy are not represented
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Number and Percent of Handicuped Children Served

St. rata Schools

(1971.72 school Year)

Classification
Total Mo. Lcrved
State of Minn.

St. Paul

Ho.Served
St. Paul Percent

of Total

Speech Impaired 24,693 1,333

Srecial Learning & Behavior
Problems 26,035 2,7110 345.35

Deaf and Hard of Hearing 821 ; 178 21.6

Physically Handicapped 465 137 29.5

Visually Impaired 318 95 29.8

Schwab-10 Mentally Retarded 11,252 1,396 12.4

Trainable Mentally Retarded 1,821 110 6,0
.1,

Home, Hospital & Preotant Girls 4,756 389 8.2

Total Ho. Served .70,161 6,275 8.9

We find it is indispW.ble that, in an urban school system such as ours, that the
number of mental.y, physically, emotiolIlly and socially hanciespred youngsters
Is :neve:min:: is -co..-allst,.c to bel'.eve otherAse. This means
th..1 t!; - ry-,Lrr.

: 'n.:tr,:ct' fti ^!.1
, :' -

G'Y .'; !. ".re the: _roono mr,/ t!",11.-
such new ne,13 as:

1, Mandtcr:: clication trilw.ble retarded children.

2, The pr.:Iblem delinluency,

3, irogrr,.1 fur ::hi] u who aro both .1,:af and blind.

4, The b.w!A,,r! xtnsion or si,!!Al education Lo younger chilun, includ-
inE'

5. The nr-i Ire-ra% ror junior high you/inters with serious be-
IYlor and LT:otienll prrAlem3.

r,

7.

am: cal ly
hangiol ehroilol to rrmtr classes,

Cniti ;1%-ri-.;: with tvti.:: other agonvIn uho C11 hanint un to n,rve
specil edo-tI(.n ndn. ,
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8, The need for a viable program for autistic and other seriously disturbed
pre- school an.! primary children.

,ersonnel Employed in Special EgeatIon

The bulk of the funds spent to maintain special education programs is expendei
for the salaries of the essential professional personnel who aeliver special n-
struction and services to children. In 1971-72, a total of .375,7 professional.
personnel was employed, at an average (mean) salary of

SUMMARY OP PHCFESSICNAL PERS=EL (FULL4M1E)

SPECIAL EDUCATICU rERSOINEL - ST. PAUL SCHOOLS

(1971.72 School Year)

NW .= 1 la
Ho. of

Classification Professional

.` Personnel
Total
'Ekpended

Average Cost
Per Professional
Person

Speech Therapists 25.5 4-, 236,408 $ 9,271

Teachers, Educable Retarded 105.4 $1,158,647 10,993

Teachers, Trainable retarded 7 68,868 9,836

Tcachrs, ihysically Handicapped 31 130,400 11.855

Tv:1(01cm, Hearing Impaired 21 212,716 10,129

Teachers, Visually Impaired 6 61,608 10,268

Teachers, Special Learning e4
Behavior Problems 96 1461,848 12,103

Teach.7rs, Homebound 14. 176,518 12,608

Plizvziet1 Tiler:11,101:r, Occupational

Thernpista, ;:urzes 5 47,600 9,5r,0

Adr,drt:;tr tors, '.;upervicers,

Coordin%tors

td:Astment

14.8 247,710 16,737

0cordi,iltors 7 122,07h 4.439

Sch.1J1 fsycholc,ists 31 164,960 3.419%

V.-;c1 Worker:; 52 779053 14,997

TeL114 3(5.7 .:-4,5691P10

34.830 0 74 7
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I would like to assert, that there is no handicapped child who cannot benefit

from an education which is suitably tailored to his needs; Our experience, in the

1972-73 school year, as we organized to comply with new mandatory education for

trainable retarded children, proves that these children can also benefit from a

public school education. We now provide a quality special education program for

400 trainable children. It is one of the best educational programs (of any kind)

in our entire Jehool district. it is hJused in our newest, moat modern school

facility, the Child Development Center, and iodated on the same Site as our school

district's administrative headquarters. We are proud of the instructional pro.

grams we supply to handicapped children in the Saint Paul Schools, for they set

a standard of excellence which we seek to maintain in our educational stewardship

for all children. They are among our most Visible educational programs; we point

to them with pride. We share the committment of the United States Senators who

have authored Senate 6 to education for all handicapped Children; and are pleased

to note that Sen. Mondale and Sen. Humphrey are among the authors of this bill,

The special education programs of the Saint Paul Schools represent fifty

years of trial and error, starting with early classes for retarded children who

Were then called educationally sub-normal. Some things have developed very slowly.

Until three years ago, our teachers of the retarded received paychecks every two

weeks which said "subnormal teacher." We changed that to "exceptie al teacher;"

indeed, they are exceptional teachers and they teach exceptional children,

Our program for trainable Children, one of the first public school programs

in thecountry, began in 1934 an a W.P.A. project. The school district assumed

financial responsibility for the program in 1938; and it continued as a small pro-

gram, enrolling about 100 children, for nearly 35 years. Once the state legisla-

ture included trainable children in the mandatory law, effective July 1972, the

program grew to 400 and we are now meeting the needs of all trainable children.

This is the impact that a law such as Senate 6 can have in requiring a free, pub.

lie educ:ion for all handicapped children.

The 1957 special education law, in Minnesota, 11 created rapid progress in

special education. In the Saint Paul schools, as in the state as a whole, we are

now serving nearly two-thirds of all handicapped children. The importance of a

law which provides financial assistance for improved educational services for handl.

Capped chilAren cannot. be over erlhzi..!ol. in alone, '40 have Coaled

the mznbor r.f fe;c!!lfAl or :' 4:!t1; :n 1,:!%

five years, from

yre

20 to An ilitional 2V, are needed to provide appropriate

education and services for all h.ulilealvd children. It now appears that this

Will be impossible, because of severely constrained fiscal resiurces at the state

and local level, In ninnezeta, we need the full partnership of the federal goy.

ernment in our special education proem, through enactment and implementation

of a bill such as Oenate 6. This :cull ^rrtit le, :n a truly federal -state -local

program, to provide a quality sOeial e.n,catiul ol.portunity for all handicapped

dhi/Aren and youth - providing them full equality of educational treatment,



Senator MONDALE. Mr. Gross, you may proceed.
Dr. GROSE. I am Jerry C. Gross, assistant. director for program serv-

ices, Special education division, Minneapolis public schools.
I welcome this opportunity to testify on S. 6 and publicly thank

the Senate for their past and current support for Federal aid to pro-
grams serving handicapped persons. I also congratulate you for sup-
porting-training and research programs that provide foundations for
service to these children and adults. I am personally indebted to you
as I received financial support for my advanced graduate study, under
Federal funds administered through the Bureau of Education for the
Handicapped.

Before preparing my remark". for the committee this morning I had
an opportunity to discuss S. 6 with professionals in Minnesota who
represent a el s section of our State's educational efforts: Special
education dir tors, State education officials, general education admin-
istrators, anu .)thers. Several themes seemed to dominate these discus-
sions and I would like to share several with the committee today.

First, there is generally enthusiastic support for the intent of S. 6
as it is understood in Minnesota, that is, to federally fund 75 percent
of the excess cost of operating approved public school special educa-
tion programs. Minnesotans have a history of supporting programs
for the handicapped. For example, State aid was provided for special
classes as early as 1915. Since that time educational programs for
the handicapped have steadily grown, especially since legislation made
these programs mandatory in 1957, Today we serve over 70,000 handi-
capped persons annually in Minnesota. This represents approximately
8 percent of our State's school aged population. But even with this
growth in service for the handicapped in Minnesota, there are many
unmet needs. For example, we still have over 30,000 youngsters in
our State today who are unserved or underserved. Iinth many districts
going through painful fiscal belt-tightening in the past few years,
the drive to reach full services to the handicapped in Minnesota has
been stalled. This condition, then, where we have mandatory service
laws, Where we have stretched existing school budget to their limits
and where approximately 80 percent of the State's handicapped are
currently not receiving service, has great import for the general en-
thusiasm with which S. 6 is being received,

Second, Minnesotans have had some very rewarding experiences
with certain federally funded programs for handicapped children and
S. 6 could, if carefully managed, be the culmination of our State's
efforts to reach full service to the handicapped within the next few
years. I am referring specifically to title VI of ESEA as amended, to
the handicapped "set asides" of title III of ESEA, and to the "set
asides" of the Vocational Education Act. The addition of special edu-
cation leadership personnel in Minnesota under the auspices of title VT
of ESEA served as the seed money many districts needed to give their
special education program adequate leadership and administrative
support. Both title III of ESEA and the "set asides" in the Voca-
tional Education Act have provided excellent support to the existing
special education programs in our State. In my district, for example,
we are currently supporting programs for the handitapped with
moneys from all three of the federally sponsored programs. These sue-
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cessful marriages among Federal, State, and local dollars have made
federally supported programs for the handicapped an attractive com-
modity. Because of the efficiency of our State special education depart-
ment and because of the judicious management of these programs by
the Bureau of Education for the Handicapped in the TJ.S. Office of
Education, districts have been able to use these moneys as a viable
means of supplementing their local effort.

A third concern that surfaced during my discussion with Minnesota
educators was the fact that over the past few years' certain education
directors in Minnesota stool districts have exi. lienced some difficulty
with title-I of ESEA.

Since 1968, school districts have gone from being able to combine
title I funds with State and local funds to serve the handicapped child
regardless of where the child resides in the district and regardless of
his poverty level to the point where today title I has been totally is ith-
drawn from certain programs serving handicapped pupils. This grad-
ual withdrawal of title I dollars from programs serving handicapped
pupils resulted for many reasons, not the least of which was a seeming
annual redefinition of the title I guidelines which created confusion at
the local and State level over eligibility criteria.

Furthermore, increasing restrictions and limitations from the Fed-
eral Government. on the definition of a title I child and an increase in
the data required from the SVA to qualify for such funds added to the
existing concerns over the use of title I moneys to support programs
for the handicapped.

In Minneapolis, our superintendent and board of education were
able to help our division make up the deficit we experience in our ,
budget as title I moneys were "defined" out of our reach, but not all
districts in Minnesota shave been as fortunate. Many school districts
had to reduce special education programs when title I was no longer
an option and this experience has created a concern on the part of
special educators in Minnesota over the advisability of initiating pro-
grams that have potential for becoming more of a burden than a sup-
port to the school district effort to serve the handicapped. It would
appear, however, that S. 6 h designed so that the relationship with the
State who administers the funds and the Federal Government who
provides the funds is such that the probability of this condition arising
is minimal.

I am speaking specifically of the program approval system the bill
currently contains which seems to provide adequate safeguards against
restrictive data requirements.

Fourth, currently in Minnesota, school districts are not required to
provide the State with data on local excess costs for special education
programs. As is the case in most States, districts are only required to
provide cost figures on personnel, supplies, and equipment to gain
their entitlement of State special education reimbursement. S. 6 would
require districts to report the entire cost of their special education
programs so that formula would be required to calculate the district's
share of Federal revenue. It is felt by some that with S. 6 these data
requirements worild lin rm.:mire. (liven our current data reqiiiremonts.
I do not think tlu thin would be the ease.
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In Minneapolis, as with many school districts in the State, there are
nonresident handicapped youngsters attending our special education
programs. We are required to calculate our "above State aid" costs
for these nonresident youngsters and must then bill the district of
residence for these services. These districts, by law, must reimburse us
for these services. Likewise, Mk neapolis has handicapped pupils at-
tending special education programs in other districts. Each district
serving yionresident pupils has responsibility for calculating tuition
-rates that express their total above-State-aid costs within each pro-
gram serving nonresident pupils. This activity gives these districts
basic experience in extracting formula to yield excess cost data. Cur-
rently, Minneapolis and Eoveral other districts are cooperating on a
study being dose in connection with the educational research and devel-
opment council to isolate and accurately report these special education-
costs. Our tentative findings would suggest that with careful and
thoughtful planning, districtscan produce this information accurately.
It would seem, then, as if data requirements for S. 6 would be manage-
able for districts if existing financial reporting systems could be ade-
quately packaged for widespread use.

Fifth, the question of whether or not S. 6. is most beneficial to those
States or districts where services to the handicapped are limited has
been raised again and again by Minnesotans I have talked with. If
this is true, then many Minnesoi dins would be reluctant to support a
bill which could be interpreted as rewarding those districts or States
who have made only limited financial commitments to the education
of handicapped persons and "punishing" those districts or States who
have thoughtfully allocated their fiscal resources to insure a high level
of educational service to handicapped persons.

In Minneapolis, for example, to comply with not only the intent,
but the spirit of the State's mandatory special education laws, our
superintendent, John B. Davis, Jr., and our board of education added
over $700,000 to meet the mandatory law for the education of the
trainable mentally retarded passed in 1972. At the time this repre-
sented nearly 1 percent of our district's operating budget. This budget
increase for special education required reductions in certain regular
education budget lines and as a procedure is efFictively what Judge
Joseph Waddy required the District of Columbia public schools to
do to meet the equal protection rights of handicapped children in that
District in what is now the famouF tlial8 v. Motrict of Columbia
Board of Education case. If it turns out that districts or States who
have reached, for examplet,a 90-percent above service level for handi-
capped persons, by making difficult budget reallocation,, such as our
district made to serve its TMR population, are unable to benefit from
this bill, it would seem to suggest a need to build in a provision to
correct this oversight.

I would like to close by making several other points relative to
specific sections of the bill.

It would seem advisable to extend the age range of 8 to 21 to 0
to 21 and thereby stimulate the continued development of programs
at an early age such as those programs begun under the early child-
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hood assistance programs originally funded by the Federal Govern-
ment.

Senator MONDALE. Wouldn't it be advisable to do away with the
age and lit the States decide themselves where it makes the most sense?
I don't see why at age 21 we should cut it off, where you can treat
a problem at age 6 months, I mean those judgments ought to be made
locally, I would think.

Dr. GROSS. Yes, we are currently bringing parents with youngsters
in and we feel for every youngster that we keep out of a reinstitution

isomething like $250,000 is saved, !xi it is a quarter of a million dollars
ifor every youngster we can keep out of an institution.

Senator MONDALE. Each youngster?
Dr. Gaon. Yes.
It is also most helpful to see that you have not required the State

or individual district to submit a specific overall plan for implement-
ing this bill, Rather you have required the district to have a specific
set of objectives for each child enrolled in a program of special edu-
cation with some provision for involving the child's parents or guard-
ian in these programs to the end that due process and equal protection
are afforded the child and his parent and/or guardian.

Finally, the inclusion of the normalization requirement, section
6(6) is important, especially when it is viewed in relation to the
section on definitions, section 3(1), which recognizes the need to
identify handicapped persons by labels if only for the purpose of
communicating with lawmakers who must ultimately make these
critical funding decisions.

Senator MONDALE. Everyone says to be careful and don't label these
children, as closely as possible permit them to be a part of the com-
munity, and I hope the development of such legislation will give good
thought to that.

Dr. GROSS. One final point relative to the quality of our present
services. It seems to me we have been so busy expanding the program
we have not been able to develop the program.

Senator MONDALE. The Government says we are serving some
peoplethis does not seem to be the case really herebut I have seen
it happen so many times that often I think we ought to put that pro-
vision that you can't expand a number unless that expansion carries
with it quality, because in many cases the fact that so many are being
"served' r is used as an argument against any more help, and the fact
that the services are inadequate undermines respect for the programt
so you get hit both ways, and yet you feel just awful about denying
services to people who so terribly need them.

Dr. anon. In Minneapolis we are attempting to make some sub-
stantive changes in our delivery systems for the handicapped in terms
of increasing the quality dimensions, and we were able to work with
the University of Minnesota, their research and development center,
which is funded by the Bureau of the Handicapped, and we were
able to make some changes. We don't want to overlook the research as
it relates to the quality of services.

As a final point. I would agree with my colleague from St, Paul
on the urban systems having to carry the burden of the responsibility
on lowincidence handicapped youngsters. ,We ate a collection agency
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or a regional program for low-incidence programs, that is, people
move into Minneapolis and St. Paul and the suburbs and send their
youngsters to regional programs that we operate for the physically
handicapped and that creates an overburden for the cities of Minne-
apolis and St. Paul.

We welcome the opportunity of having these youngsters come to
Minneapolis because it allows us to operate a program that with just a
few youngsters we met operate.

Thank you, Senator.
Senator Mommix. Thank you very much.
I am just advised that the U.S. Office of Education sent out regula

tions which say where a State requires mandatory services, that it will
not permit title I to be used on the theory that those funds will be
substitutive but they got so much hell that they recently reinterpreted
it to go back to where we started, so that just shows you that you can
educate the retarded.

Mr. HAOEN. I think it must have come to your attention that the
education of other children is mandatory here. It seems to be thatyou
couldn't use title I for such a program, but the education of all children
is mandatory.

Senator Moisamix. It doesn't make any sense at all.
Thank you very much.
[The prepared statement of Dr. Gross follows :]
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I am Jerry C. Gross, Assistant Director for Program Services, Special Educa-

tion Division, Minneapolis Public Schools. I welcome this opportunity to testify

on S.6 and publicly thank the Senate for their past and current support for Federal

aid to programs serving handicapped persons. I also congratulate you for support-

ing training and research programs that provide foundations for service to these

children and adults. I am personally indebted to you as I received financiai

support for my advanced graduate stud!' under Federal funds administered through

the Bureau of Education Cr .y the Handicapped.

Before preparing my remarks for the committee this morning I had an opportunity

to discuss S.6 with professionals in Minnesota who represen' . cross - section of

our State's educational efforts: Special Education Directors, State Education

officials, general education administrators audothem,. Several themes seemed to

dominate these discussions and I would like to share several with the committee

today.

First: There is generally enthusiastic support for the intent of S.6.as it is

understood in Minnesota, i.e., to federally fund 757 of the exces4 cost of operating

approved public school speciel education programs. Minnesotans have a history of

supporting programs for the handicapped. For example, State aid was provided for

special classes as early as (circa) 1915. Since that time educational programs

for the handicapped have steadily grown especially since legislation made these

programs mandatory in 1957. Today we serve over 70,000 handicapped persons annually
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in Minnesota. This represents approximately 8% of our states school-aged population.

But even with this growth in service for the handicapped in Minnesota there are

many unmet needs. For example, we still have over 30,000 pungsters in our state

today who are unserved or underserved. With many districts going through painful

fiscal belt- tightening in the past few years, the dri%e to reach full services to

the handicapped in Minnesota has been stalled. This condition then where we have

mandatory service laws, where we have stretched existing school budget to their

limits and where approximately 30% of the states handicapped are currently not

receiving service, has great import for the general enthusiasm with which S.6 is

being received.

Seconds Minnesotani have had some very rewarding experiences with certain

federally fended programs for the handicapped and S.6 could if carefully managed

be the culmination of our State's efforts to reach full service to the handicapped

within the next few years. I am referring specifically to Title VI of ESEA as

amended, to the handicapped "set asides" of Title III of ESEA and to the "set asides"

of the Vocational 'tducation Act. The addition of Special. Education leadership per-

sonnel in Minnesota under the auspices of Title VI of ESEA served as the seed money

many districts needed to give their special education program adequate leadership

and administrative support. Both Title III of ESEA and the "set asides" in the

Vocational Education Act have provided excellent support to the existing special

education programs in our State. In my district, for example, we are currently

supporting programs for the handicapped with monies from all three of the federally

sponsored programs. These successful marriages among Federal, State and local

dollars have made federally supported programs for the.handicapped an attractive

commodity. Because of the efficiency of our State Special Education Department and

because of the judicious management of
these programs by the Bureau of Education for

the handicapped in the United States Office of Education, districts have been able to

use these monies as a viable means of supplementing their local effort.
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A third concern that surfaced during my discussion with Minnesota educators

was the fact that over the past few years special education directors in Minnesota

school districts have experienced some difficulty with Title I of ESEA.

Since approximately 1968 school districts have gone from being able to combine

Title I funds with State and local futdt to serve the handicapped child regardless

of where the child resides in the district and regardless of his poverty level to

the point where today Title I has been totally withdrawn from certain programs

serving handicapped pupils. This gradual withdrawal of Title I dollars from pro

grams serving handicapped pupils resulted for many reasons, not the least of which

was a seeming annual redefinition of the Title I Guidelines which created confusion

at the local and state level over eligibility criteria. Furthermore, increasing

restrictions and limitations from the federal government on the definition of a

Title I child and an increase in the data required from the LEA to qualify for such

funds added to the existing concerns over the use of Title I monies to support

programs for the handicapped. In Minneapolis, our Superintendent and board of

Education were able to help our Division make up the deficit we experience in our

budget as Title I monies were "defined" out of our reach, but not all districts in

Minnesota have been as fortunate. Many school districts had to reduce special edu..

cation programs when Title I was no longer an option and this experience has created

a concern on the part of Special Educators in Minnesota over the advisability of

initiating programs that have potential for becoming more of a burdon than a support

to the school district effort to serve the handicapped. It would ...year, however,

that 5.6 is designed so that the relationship with the State who administeres the

funds and the Federal government who provides the funds is such that the probability

of this conditioning arrising la minimal. I am speaking specifically of the
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program approval system the bill currently contains which seems to provide adequate

safeguards against restrictive data requirements.

Fourth: Currently in Minnesota school districts are not required to provide

the State with data on local excess costs for Special Education programs. As is

the case in most states, districts are only rerleed to provide cost figures on

personnel, supplies and equipment to gain their entitlement of State Special Educa-

tion reimbursement. S.6 would require districts to report the entire cost of their

special education programs so that formula would be required to calculate the dis

tricts share of federal revenue. It is felt by some that with S.6 these data require

ments would be massive. Given our current data requirements I do not think that

this would be the case. In Minneapolis as with many school districts in the State

there are non-resident handicapped youngsters attending our special education pro

grams. We are required to calculate our "above state aid" coats for these non-resident

youngsters and must then bill the district of residence for these services. These

districts by Law must reimburse us for these services. Likewise, Minneapolis has

handicapped pupils attending special education programs in other districts. Each

district serving non-resident pupils has responsibility for calculating tuition rates

that eaprer, their total above state aid coats within each program serving non-

resident pupils. This activity gives these districts basic experience in extracting

formula to yield excess coat data. Currently, Minneapolis and several other dis-

tricts are cooperating on a study being done in connection with the Educational

Research and Development Council of the Twin Cities Metropolitan Area, Inc. to

isolate and accurately report these special education costs. Out tentative find-

ings would suggest that with careful and thoughtful planning districts can produce

this information accurately. it would seem then as if data requirements for S.6

would be manageable for districts if existing financial reporting systems could

be adequately packaged for widespread use.
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5.
BEST COPY AVAILABLE

Fiftht The question of whether or not S.6 is most beneficial to those states

or districts where services to the handicapped are limited has been raised again and

again by Minnesotans I have talked with. If this is true, then many Minnesotans

would be reluctant to support a bill which could be interpreted as rewarding those

districts or states who have made only limited financial committments to the

education of handicapped persons and "punishing" those districts or states mho have

thoughtfully allocated their fiscal resources to insure a high .level of educational

service to handicapped persons.

In Minneapolis, for example, to comply with not only the intent but the spirit

of- the States mandatory special education laws our Superintendent, John B. Davis, Jr.,

and cur Board of Education added over $700,000 to meet the mandatory TMR law passed

in 1972. At the time this represented nearly 1% of our district's operating budget.

This budget increase for special education required reductions in certain regular

eduation budget lines and as a procedure is effectively what Judge Joseph Waddy

required the Washington, D. C. Public Schools to do to meet the equal protection

rights of handicapped children in that District in what is now the famous Mills vs.

D. C. Board of Education case. If it turns out that districts or states who have

reached for example a 90% or above service level for handicapped persons (by making

difficult budget Teallocations such as our District made to serve its TMR population)

are unable to benefit from this bill it would seem to suggest a need to build in a

provision to correct this oversight.

I would like to close by making several other points relative to specific

sections of the bill.

It would seem advisable to extend the age range of 3 to 21 to 0 to 21 and

thereby stimulate the continued development of programs at an early age such as
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those programs begun under the early childhood assistance programs origninally

funded by the federal government. Those programs are in the long run the most cost

effective as for every child they keep from going into institutional programs, it

is estimated that we save some 5130,000.

It is also moat helpful to see that yoe have thought not require the state

or individual district to submit a specific overall plan for implementing this bill

rather you have required the district to have a specific set of objectives for each

child enrolled in a program of special edulation with some provision for involving

the child's parents or guardian in these programs to the end that due process and

equal protftetion are afforded the child and his parent and /or guardian.

finally, the inclusion of the normalization requirement (Section 6, (6)j is

important especially when it is viewed in relation to the section on definitions

'Section 3, (1)) which recognizes the need to identify handicapped persons by labels

if only for the purpose of communicating with law makers who must ultimately make

these critical funding decisions.

I thank you for giving me this opportunity to appear before you to testify on

S.6 and thank you Senator Mondale for coming to Minnesota to conduct this important

Senate hearing.

A Pinal Point Made With Senator Mondalei

That certain urban centers such as Minneapolis and St, Paul serve as regional

programs for the handicapped. That urban centers attract families with handicapped

children because of the wider range of service they offer hatlicapped persons.

That urban centers tend to have a higher incidence of handicapping conditions per

capita. 5.6 would help urban centers menage the fiscal overburdon these three

conditions help create.
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Senator MONDALE. Oar final panel this morning is composed of
representatives of our adjoining States, Mr. Victor Contrucci from
the State of Wisconsin; Mr. Michael Ellsberry from the State of South
Dakota; Dr. Robert Gibsnn from Iowa Mr. Rodger Miller from North
Dakota; and an old hand in this field in Minnesota, Maynard Reynolds,
professor of special education at the University of Minnesota.

I see you have Maynard sitting to the left, which is about where
he should be.

Mr. Contrucci, we will start *ith you. Please proceed.

STATEMENT OP VICTOR J. CONTRUCCI, PROGRAM ADMINISTRATOR
POE MENTALLY HANDICAPPED, STATE OP WISCONSIN

Mr. Comm= I am Mr. Contrucci from the State of Wisconsin
representing our State superintendent from the State of Wisconsin
and Mr. Melcher from the Division of Handicapped Children.

Some of the remarks I am shariiik with you are specifically theirs.
I would like to indicate, first of all, that our State superintendent

is in favor of S. 6 and we feel it does give an opportunity for the special
sharing of the State's responsibility to the -handicapped population
by the Federal Government.

In our State, as in other States of the country, the Federal court's
interpretation of the 14th amendment has led to the position where we
are attempting to meet the needs of a minority group of the handi
capped that heretofore have not been met. In turn, this has led to
passage in our State of a mandatory legislation for the handicapped
which is directed to the full implementation of the intent of the 14th
amendment.

Senator MONDALE. We might include the Minnesota and Wisconsin
laws in the record and those of the other States, just for our purposes
when we make up the legislation. I would ask that the record so reflect
those things.

Thank you very much.
Being sort of time, I think I will ask each of you to limit your

remarks to 6 minutes and then I will have a chance to ask questions.
Mr. Elsberry.

STATEMENT OP MICHAEL J. ELSBERRY, DIRECTOR OP SPECIAL
EDUCATION, STATE OP SOUTH DAKOTA

Mr. &MERRY. I hope I can limit it to 6 minutes.
I am Michael Elsberry. I am director of special education from

South Dakota.
I will dispense with all of the beginning and say, briefly, South

Dakota has mandatory special education laws which state, "Excep-
tional children means all children under the age of 21 who are resi-
dents of the State of South Dakota and who, because of their physical
or mental conditions, are no; adequately provided for through the
usual facilities and services of the public school." As you can see this
makes local education nuncios responsible for all their exceptional
children. However, South Dakota is a rural State with several country
schools attached to n larger school district. With the distance between
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these schools, it is extremely difficult for an educational agency to pro-
vide appropriate special educational services to all of its exceptional
children. In fact, it is almost impossible. In addition, many of these
school districts qualify as low-income 2chool districts and can barely
provide appropriate education for the majority of their students.
Special education is simply a word to them.

Because of the travel involved and the many deprived areas in South
Dakota, the Division of Elementary and Secondary Education, Section
for Exceptional Children, has had to move toward program consoli-
dation, itinerant teaching, multidistrict programing, and has had to
develop a system of cooperative planning that might never have had
to be developed in more populous States.

At the present time, the Division of Elementary and Secondary
Education, Section for Exceptional Children, receives the following
Federal apportionments under the Education of the Handicapped Act
and title I :

(1) Part B, State grants.: $200,000.
(2) Part C: A. Early childhood, $100,000; B. Educational resource'

center (approximate) , $47,500; C. Deaf-blind (approximate), $30,000.
(3) Part 0, Learning disabilities: $80,000.
(4) Public Law 89-313 (approximate), $350,000.
Each of these minimal allocations can be used only to generate the

beginnings of special programs and are required to stay within one
area of exceptionality, leaving a large void in education programing.

A further example can be shown by a partial breakdown of our
part B. budget of $200,000; $100,000 is required for administration.
With only $100,000 left, the only fair way to distribute money and
begin implementing programs is to allocate "seed money" for a pro-
gram with the LEA. being required to take over all program costs the
following year. We then provide "seed money" for new LEA special
programs. In the_ past 2 years, we have gone from 7 to 14 new programs
under part B. Until we can receive additional State and Federal
moneys,. emphasis will continue to be placed on 1-year funding only

Additionally, the Division of Elementary and Secondary Educa-
tion, Section for Exceptional Children, has $350,000 to provide State
special education reimbursement to LEA's on personnel salaries. This
comes to approximately 18 percent of salaries. This is not much in-
centive for LEA-generated programs, who must rely on some State
support. However, we are hoping to generate new legislation which
will reimburse schools based on unmet needs when they have gone to
the maximum mill levy.

Special education is developing in South Dakoa. We are gearing
up for total identification of all our exceptional ildren by late fall,
1974. We have developed our needs assessment to accomplish this task.
In order to provide as comprehensive a special education service as
possible, we have regionalized our State department special education
personnel. In addition, we duplicate staff effort in our Education of
the Handicapped Act programs. For example, our special education
learning disability coordinator is the coordinator of western South
Dakota's preschool programs. ach professional is trying to be com-
petent in all areas so travel can be restricted and the travel money
used for program management and implementation, However, it is
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estimated that South Dakota has 35,000 handicapped children, and
despite our efforts only approximately 20 percent are receiving ap-
propriate services. Others attend inappropriate programs that prob-
ably hurt more than help, their development so our comprehensive
delivery of services is leaving many children out, either because they
haven't been identified or because they are attending inappropriate
programs.

With the inception of S. 6, the "Divsion of Elementary and Sec-
ondary Education, Section for Exceptional Children," feels that the
20 percent receiving appropriate services will increase to between 90
to 100 percent. S. 6 will help in many ways.

(1) It will provide money for programs on an excess-cost basis;
(2) It will help establish approp..ate due-process procedures. South

Dakota is now, in fact, involved in writing model due-process law
which can be used in any State if so desired;

.(3) It will require a guarantee that by 1976 all children must re-
ceive an appropriate public education requiringofr identification
process;

(4) It will supplement local program effort;
(5) It requires a State or local education agency to 'be accountable

for their handicapped programs.
Very simply, S. 6 will give us the money and the means to work

toward full educational services for all handicapped children.
Criticisms of S. 6 are minimal. Under "Basic grants amount and

entitlement," section 5 (A) (1), South Dakota would recommend the
following change : "Aged birth to 21 years".

Other Federal guidelines, that is, part C, states birth as the starting
point for preschool education.

Under "Definitions" section (1) the term "handicapped children"
should include gifted and talented children. South Dakota feels that
a child who is gifted in academics or talented in areas such as art,
music, et cetera, is also handicapped because of lack of educational
programing to suit his or her needs.

In summary, R. D. Laing, the psychiatrist and poet, reminds us
that this Nation was and is willing to explore outer space, with all of
its unknown, using billions of dollars in developing systems which
assure success and a safe return for the space traveler. Isn't it time to
develop systems return for man's exploration of inner space, which is
the full blossom and care of the individual as he seeks freedom to
respond as a normal individual. South Dakota feels that S. 6 will pro-
vide many of these freedoms and pledges full support of S. 6.

Thank you.
[The prepared statement of Mr. Elsberry follows

34838 0 74 - 8
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"TESTIMONY"

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE ON LABOR AND PUBLIC WELFARE,

SUBCOMMITTEE FOR THE HANDICAPPED, I HAVE BFEN ASKED BY DR. DONALD

BARNHART, SOUTH DAKOTA STATE SUPERINTENDENT OF PUBLIC INSTRUCTION,

TO APPEAR BEFORE YOU TODAY AND GIVE SOUTH DAKOTA'S TESTIMONY, AND

FULL SUPPORT, ON SENATE BILL 6 (THE EDUCATION FOALALL HANDICAPPED

OILMEN ACT),

FIRST, LET ME SAY THAT IT IS AN HONOR FOR SOUTH DAKOTA TO PARTICIPATE

IN SUCH A HEARING AND AN HONOR FOR ME PERSONALLY TO APPEAR BEFORE

YOU, AND GIVE MY VIEWS ON S.B. 6, WHICH ARE THE VIEWS OF THE

DIVISION OF ELEMENTARY AND SECONDARY EDUCATION, LEGISLATION SUCH

AS S.B. 6 IS A LONG TIME IN COMING AND I'M CERTAIN THAT ALL THE

STATES APPLAUD THE EFFORTS OF SENATOR WILLIAMS AND HIS COMMITTEE.

SOUTH DAKOTA HAS BEEN MOVING TOWARD MANY OF THE PROVISIONS OF S,B,S

FOR SOME TIME. HOWEVER, SINCE WE RECEIVE MIMAL FEDERAL SUPPORT

IT IS SOMETIMES HARD TO COVER ALL AREAS MENTIONED IN THE BILL,

BRIEFLY, SOUTH DAKOTA HAS A MANDATORY SPECIAL EDUCATION LAW WHICH

STATES, "EXCEPTIONAL CHILDREN MEANS ALL CHILDREN UNDER THE AGE OF

TWENTY -ONE WHO ARE RESIDENTS OF THE STATE OF SOUTH DAKOTA AND WHO,
.

BECAUSE OF THEIR PHYSICAL OR MENTAL CONDITIONS, ARE NOT ADEQUATELY

PROVIDED FOR THROUGH THE USUAL FACILITIES AND CERVICES OF THE PUBLIC

SCHOOL." AS YOU CAN SEE, THIS MAKES LOCAL EDUCATION AGENCIES RE-

SPONSIBLE FOR ALL THEIR EXCEPTIONAL CHILDREN, HOWEVER, SOUTH DAKOTA

IS A RURAL STATE WITH SEVERAL COUNTRY SCHOOLS ATTACHED TO A LARGER

SCHOOL DISTRICT, WITH THE DISTANCE BETWEEN THESE SCHOOLS IT IS EX'
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TREMELY DIFFICULT FOR AN EDUCATIONAL AGENCY TO PROVIDE APPROPRIATE

SPECIAL EDUCATIONAL SERVICES TO ALL ITS EXCEPTIONAL CHILDREN, IN

FACT, IT IS ALMOST IMPOSSIBLE, iN ADDITION, MANY OF THESE SCHOOL

DISTRICTS QUALIFY AS LOA- INCOME SCHOOL DISTRICTS AND CAN BARELY

PROVIDE APPROPRIATE EDUCATION FOR THE MAJORITY OF THEIR STUDENTS,

SPECIAL EDUCATION IS SIMPLY A WORD TO THEM,

BECAUSE OF THE TRAVEL INVOLVED AND THE MANY IFFRIVEDIRFAS IN SOUTH

DAKOTA, THE DIVISION OF ELEMENTARY ANP SECONDARY EDUCATION, SECTION

FOR EXCEPTIONAL CHILDREN, HAS HAD TO MOVE TOWARD PROGRAM CONSOLIDA-

TIONS ITINERANT TEACHING, MULTI-DISTRICT PROGRAMMING, AND HAS HAD TO

DEVELOP A SYSTEM OF COOPERATIVE PLANNING THAT MIGHT NEVER HAVE HAD TO

BE DEVELOPED IN MORE POPULOUS STATES,

AT THE PRESENT TIME, THE DIVISION OF ELEMENTARY AND SECONDARY EDUCA-

TION, SECTION FOR EXCEPTIONAL CHILDREN, RECEIVES THE FOLLOWING FEDER-

AL APPORTIONMENTS:

1. P.L. 91-230, PART B

2. P.L. 91-230, PART C:

Al EARLY CHILDHOOD

*Bs EDUCATIONAL RESOURCE CENTER

4/C, DEAF -BLIND

I. P.L. 91-230, PART G

"4. P.L. 89 -313

'APPROXIMATE

$200,000.00

$100,000.00

$ 47,500.00

$ 30,000.00

$ 80,000.00

$351,000.00
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EACH OF THESE MINIMAL ALLOCATIONS CAN BE USED ONLY TO GENERATE THE

BEGINNINGS OF SPECIAL PROGRAMS AND ARE REQUIRED TO STAY WITHIN ONE

AREA OF. EXCEPTIONALITY, LEAVING A LARGE VOID IN EDUCATION PROGRAM'

MING, A FURTHER EXAMPLE CAN bE SHOWN BY A PARTIAL BREAKDOWN OF OUR

P,L, 91-230 PART B =GET OF $200,000. $100,000 IS REQUIRED FOR AD-

MINISTRATION. WITH ONLY $100,000 LEFT, THE ONLY FAIR WAY TO DISTRIB-

UTE MONEY AND BEGIN !IMPLEMENTING PROGRAMS IS TO ALLOCATE "SEED MONEY"

FOR A PROGRAM WITH IHE L.E.A. BEING REQUIRED TO TAKE OVER ALL PROGRAM

COSTS THE FOLLOWING YEAR, WE THEN PROVOE "SEED MONEY" FOR NEW L1E.A,

SPECIAL PROGRAMS, IN THE PAST TWO YEARS WE HAVE GONE FROM SEVEN TO

FOURTEEN NEW TITLE PROGRAMS UNDER P,L, 91-230, PART B. UNTIL WE CAN

RECEIVE ADDITIONAL STATE AND FEDERAL MONIES EMPHASIS WILL CONTINUE

TO BE PLACED ON ONEYEAR FUNDING ONLY,

ADDITIONALLY, THE DIVISION OF ELEMENTARY AND SECONDARY. EDUCATION, SEC-

TION FOR EXCEPTIONAL DUMAN, HAS $350,000 TO PROVIDE STATE SPECIAL

EDUCATION REIMBURSEMENT TO LIE,A,DS ON PERSONNEL SALARIES, THIS

COMES TO APPROXDRATELY 18% OF SALARIES, THIS IS NOT MUCH INCENTIVE

FOR L.E.A. GENERATED PROGRAMS, WHO MUST RELY ON SOME STATE SUPPORT,

HOWEVER, WE ARE HOPING TO GENERATE NEW LEGISLATION WHICH WILL REIM-

BURSE SCHOOLS BASED ON UNMET NEEDS WHEN THEY.HAVE GONE TO THE MAXI'

MUM MILL LEVY.

SPECIAL EDUCATION IS DEVELOPING IN SOUTH DAKOTA, WE ARE GEARING UP

FOR TOTAL IDENTIFICATION OF ALL OUR EXCEPTIONAL CHILDREN BY LATE FALL,

1974. WE HAVE DEVELOPED OUR NEEDS ASSESSMENT TO ACCOMPLISH THIS TASK,

IN ORDER TO PROVIDE AS COMPREHENSIVE A SPECIAL EDUCATION SERVICE AS
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POSSIOLE, WE HAVE REGIONALIZED OUR STATE DEPARTMENT SPECIAL EDUCATION

PERSONNEL, IN ADDITION, WE DUPLICATE STAFF EFFORT IN OUR P.L. 91-230

PROGRAMS, FOR EXAMPLE, OUR S. E. LEARNING DISABILITY COORDINATOR IS

THE COORDINATOR OF WESTERN SOUTH DAKOTA'S PRESCHOOL PROGPMS, EACH

PROFESSIONAL IS TRYING TO BE COMPETENT IN ALL AREAS SO TRAVEL CAN BE

RESTRICTED AND THE TRAVEL MONEY USED FOR PROGRAM MANAGEMENT AND IMPLE-

MENTATION. HOWEVER, IT IS ESTIMATED THAT SOUTH DAKOTA HAS 35,000

HANDICAPPED CHILDREN, AND DESPITE OUR EFFORTS ONLY APPROXIMATELY 20%

ARE RECEIVING APPROPRIATE SERVICES, OTHERS ATTEND INAPPROPRIATE PRO -

'RAMS THAT PROBABLY, HURT, MORE THAN HELP, THEIR DEVELOPMENT SO, OUR

COMPREHENSIVE DELIVERY OF SERVICES IS LEAVING MANY CHILDREN OUT- -EITHER

BECAUSE THEY HAVEN'T BEEN IDENTIFIED, OR BECAUSE THEY ARE ATTENDING IN"

APPROPRIATE PROGRAMS.

WITH THE INCEPTION OF S.B. 6, THE DIVISION OF ELEMENTARY AND SECONDARY

EDUCATION, SECTION FOR EXCEPTIONAL CHILDREN, FEELS THAT THE 20% RE-

CEIVING APPROPRIATE SERVICES WILL INCREASE TO BETWEEN 90-100%. S.B. 6

WILL HELP IN MANY WAYS. (1) IT WILL PROVIDE MONEY FOR PROGRAMS ON AN

EXCESS COST BASIS. (2) IT WILL HELP ESTABLISH APPROPRIATE DUE PROCESS

PROCEDURES. SOUTH DAKOTA IS NOW, IN FACT, INVOLVED IN WRITING A MODEL

DUE PROCESS LAW WHICH CAN BE USED IN ANY STATE IF SO DESIRED. (3) IT

WILL REQUIRE A GUARANTEE THAT BY 1976 ALL CHILDREN MUST RECEIVE AN APPRO-

PRIATE PUBLIC EDUCATION REQUIRING AN IDENTIFICATION PROCESS, (4) IT WILL

SUPPLEMENT LOCAL PROGRAM EFFORT, (5) IT REQUIRES A STATE FOR LOCAL ED-

UCATION AGENCY) TO BE ACCOUNTABLE FOR THEIR HANDICAPPED PROGRAMS. VERY

SIMPLY, S.B. 6 WILL GIVE US THE MONEY, AND THE MEANS, TO WORK TOWARD FULL

EDUCATIONAL SERVICES FOR ALL HANDICAPPED CHILDREN,
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CRITICISMS OF S.B. b ARE MINIMAL, UNDER BASIC GRANTS AMOUNT

AND ENTITLEMENT, SEC, 5 (A) (1) SOUTH DAKOTA WOULD RECOMMEND THE

FOLLOWING CHANGE: "AGED BIRTH TO TWENTY -ONE YEARS", OTHER FEDERAL

GUIDELINES, 1,E4, P.L. 91-230, PART C STATES BIRTH AS THE STARTING

POINT FOR PRESCHOOL EDUCATION. UNDER DEFINITIONS SEC, (1) THE

TERM "HANDICAPPED CHILDREN" SHOULD INCLUDE GIFTED AND TALENTED

CHILDREN, SOUTH DAKOTA FEELS THAI A CHILD WHO IS GIFTED IN

ACADEMICS OR TALENTED IN AREAS SUCH AS ART, MUSIC, ETC,, IS ALSO

HANDICAPPED BECAUSE OF LACK OF EDUCATIONAL PROGRAMMING TO SUIT

HIS/HER NEEDS.

IN SUMMARY, R.D. LAING THE PSYCHIATRIST AND POET REMINDS US THAT

THIS NATION WAS AND IS WILLING TO EXPLORE OUTER SPACE, WITH ALL

OF ITS UNKNOWN, USING BILLIONS OF DOLLARS IN DEVELOPING SYSTEMS

WHICH ASSURE SUCCESS AND A SAFE RETURN FOR THE SPACE TRAVELER,

ISN'T IT TIME TO DEVELOP SYSTEMS RETURN FOR MANS-EXPLORATION OF

INNER SPACE, WHICH IS THE FULL BLOSSOM AND CARE OF THE INDIVIDUAL

AS HE SEEKS FREEDOM TO RESPOND AS A NORMAL INDIVIDUALS SOUTH

DAKOTA FEELS THAT SIB, 6 WILL PROVIDE MANY OF THESE FREEDOMS

AND PLEDGES FULL SUPPORT OF S.B, 6

RESPECTFULLY SUBMITTED,

tICHAEL J, ELSBERRY, DIRECTOR
PECIAL EDUCATION

J.
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Senator MONDALE. Maynard, do you think gifted and talented
children are handicapped? Senator Javits is the key sponsor of a bill
to provide this assistance. What is the progress on this question, Roy I

Mr. MILLENSON. That is already under consideration by the com-
mittee. There is also a bill that is under consideration in the House.

Mr. REYNOLDS. I think these men when they go into teaching ought
to be prepared to teach these exceptional children. We don't need to
send in a separate batch for each problem. These men are studied,
they are concerned, and they are prepared to help, and I think it
would be a great gain if by this legislasion or by some means we
could address the problem of exceptional children and let it come for-
ward by some means.

Senator MONDALE. Do you think that using the money for gifted
children

Mr. REYNOLDS. One can always worry,.I guess, and I am just not
willing to make decisions between this choice. I guess if I had to make
my choice, I'd be a little like Bob Provost. I think youngsters with
exceptional needs deserve our special attention.

Senator MONDALE. Mr. Gibson.

STATEMENT OF ROBERT L. GIBSON, PH. D., DIRECTOR OF SPECIAL
EDUCATION, POLK-STORY JOINT COUNTY DISTRICT, DES MOINES,
IOWA

Dr. GIBSON. Senator, I am Bob Gibson from Des Moines, Iowa. I
am not in the State department but I am a director of schools in the
capital county of Des Moines.

I think from the comments that you have heard todayfirst, may
I just submit the printed testimony for the record.

Senator MONDALE. We will put your prepared statement in the
record at the conclusion of your testimony.

Dr. Gilliam From the testimony you have heard here today, you
realize that we who are trying to administer these local programs are
really in the middle position.

What I would like to express in my comments is that Iowa, since
1946, has had an excess-cost formula and I would like to raise some
questions with you.

In the latter part of my statement there are two tables, one which
reflects the history of reimbursement at the State level in Iowa since

gt953 through 1973. I concur with your comments that it is unfortunate
that authorization doesn't always bring appropriation and it is also
true that the appropriations for financing of 100 percent of the costs,
as you see, has deteriorated down to 26 percent in the past year.

The tremendous growth of programs in Iowa have gone from just a
few hundred thousand dollars to cover $21 million in the past years.
The State has not kept up. Now I am inferring from that that evi-
dently we are overburdening the State's ability to meet its obligations,
an obligation that they wholeheartedly assume.

It has been my opportunity in the capital county to be working with
our State legislature in the past 20 years and approximately 30 to 40
percent of my time has been spent in that regard. I know the legis-
lators' concern to serve at the request of the parents. Last year we were
able to say. "OK, we don't have State funds available to fund the excess
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cost totally of the programs you have already established, but starting
July 1,19''2, we will assume 100 percent of the cost."

They did this this year and increased what we have been getting, a
quarter of a million dollars in appropriations, to over one and three-
quarters of a million dollars, and they did make that effort out of
their concern.

We could go into this in more detail if we had more time, but basic-
ally i tlu show in my statement that we start with actual expenditures.
From those expenditures the State gives us what we call allowable
claims and because of money spent we get a reimbursement.

In reality a class for emotionally disturbed children may cost us
$15,000. The reimbursable allowable claim is $3,000. Then when you
come down to what was actually prorated, we are talking about $800.
That was the State's effort on a local community load.

The last page is a theme in which I try to show you the distribution
of the programs during the 1972-73 year of the 18 school districts
which I serve. The Capital City, Des hfoines, has a tremendous pro-
gram of its own pld through efforts of cooperation they have extended
their services. Now the trainable children from our county receive
services in a new school built with facility funds from the last of the
act for the trainable mentally retarded a few years ago.

What I have pointed out in this table is that there is no relationship
ween the dollars spent for Imndica_pped children and fir., size of the

school popula! 'an, as the gentleman from St. Paul and the gentleman
from Minneapolis pointed out In our metropolitan areas many parents
are forced to leave their residence to go where they can obtain the
services.

Dan Ringelheim, the New Jersey director, made a comment the
other day, that it is interesting that military men in our United States
have to pick and choose where they are going to get transferred based
upon where their children can get services.

That basically is my testimony and I'd be appreciative of any com-
ments or questions.

Senator M iNDALE. Thank you very much.
Do I understand that South Dakota and Iowa do not have manda-

tory laws like Minnesota and Wisconsin I
Dr. Giasox. Iowa and South Dakota do have mandatory laws.
Senator MoxnaLz. This is getting to be very common, then, for State

laws to have provisions?
Dr. (insow. I'd like to comment on the advocacy movement by the

Legal Aid Society. The Iowa Association for Retarded Children, from
a Fund for the Advancement of the Humanities, held a series of semi-
nars across our State informing the parents of the legal rights for the
mentally retarded. As a result, we opened a new school for the train-
able mentally retarded this year. About 3 weeks later the father of a
severely subtrainable child brought this child to school. He said that
this suitrainable child was to be included, "My child's coming to school
here." We now are taking that child to school and are making judg-
ments to see that that child gets the proper education.

Thank you.
rThe prepared statement of Mr. Gibson follows d
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Contrary to tho admonition of the Groat Galalean teacher, we in education

today do let many children suffer for we forbid them to come unto us. Last month

in Gee Moines, Iowa we opened a new school built with the last of the facilities'

money appropriated by congress for the Mentally Retarded. Our new school is

serving fifty more students today than the old sixty year old former high school

structure did last year. We are proud that this enrollment has been steadily

increasing as more local and state funds are made available. However heavy

restrictions keep us at a snail pace at a time when parents are demanding equal

educational opportunities as the rights of all children regardless of society's

labels. Educators continue to be in the bind between threats of suits and

directives from the courts by the property taxpayers who seek continuing resolution

from the major burden for educational expenditures and the parents who have

determined that they will obtain equal treatment programs for their handicapped

children.

I am here today to support the Labor and Public Welfare Committee's under-

standing of the need for and the positive effects that 8-6 Education for all

Handicapped Children's Act can have. We are concerned about and dedicated to this

provision of qualify education.

Last year the Iowa Association for Mentally Retarded Children received a

U.S. Government grant from the Fund for the Advancement of the Humanities, They

used these funds to conduct a series of public seminars across the state on the

recent court actions concerning equal rights of the Letarded. A Legal Rid lawyer

and advocate from the brake University Law School and a variety of philosophers

shared with several hundred parents, interested professionals and friends of the

handicapped the current status and need for advocacy activities. They did so on

the behalf of mentally retarded, to the end that their civil liverties are

obtained and protected.

This advocacy program is paying off. Theresa is a fourteen year old profoundly

retarded girl. She had never spent a day in school, because she functions below

minimum policy requirements directed by our state education department. Today she
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is in our new school.
"In" is about the extent of her

program as we tool up to

meet the demand that she no
longer be loft at home while her brother and sister go

to school. The new facility is available
with the most appropriate space. Budget

limits placed by the local school board (under expenditure
limitation placed by our

state legislative and executive branches of government)
prevent us from hiring appro-

priate staff and purchasing materials to adequately serve Theresa. We are determined

that she will be in school. We will make adjustments
because we are faced with

determined parents who can obtain court support for their children. We also are

under a state legislative mandate
to serve all children. We are concerned profess-

ionals who appreciate popular support and direction.
However we are in a bind, be-

tween the rock and a hard place. Conflicts in public policy and limits on financial

support are delaying appropriate programs for 58 Theresas that we know of in our

community.

That not so brief introduction
is intended to express the need we are

considering here today - provirlon of an appropriate individualized education

program which adheres to the needs of each child and provides for due process

procedures with parental involvement.
Let me take all these criteria as given

and say I whole-heartedly endorse them. I would address the major portion of my

remarks to the excess cost philosophy and process for federal assistance to insure

the delivery of services at the local level to all children with handicaps.

The state of Iowa has had a modified excess cost reimbursement program, for

special educational programs, since 1947. Local and ccunty school systems operate

their programs from local funds;
provided that they have applied xnd received prior

approval from the State Division of Special Education. At the end of each fiscal

year they report their costs and request state reimbursement
which is paid after the

fact.

Because program costs are not
totally claimable, only excess cost above the

state average per pupil costs, the amounts approved are called allowable claims.

These claims are approximately 20 to 854 of total costs.

A fuLLner reduction in actual
reimbursement paid occurs because total state
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appropriations are limited - therefore the claimed amounts are pro-rated. Each

district received for the 72-73 school year 26.5% of their allowable claims.

In reality for a special class for 10 emotionally disturbed children costing

$15,000 would have an allowable claim of $3000 and the final pro-rated reimbursement

paid of $795. This is what we mean my a modified excess coat reimbursement

program in Iowa.

Attachment I presents a twenty year review of vir experience with an

excess cost reimbursement program. While state appropriations have increased

sevenfold, the real proportion of the allowable claims has decreased. The cause

is the much greater growth rate of costs for additional educational programs.

High cost programs for the handicapped have seemingly overburdened the state's

ability to fully cover excess costs. The cause cannot be lack of interest or concern

by our state legislative leaders. Recognizing the advocacy activities, the state

appropriated funds to cover 100% reimbursement for new special education program

which began after July 1, 1972. Limited funds prevented them from covering all

programs originating prior to that date. These earlier program claims are the

ones prorated at the 26.5% level.

Totally, for the 1972-73, Iowa expended $21,512,121 for all special education

programs. The amount schools were permitted to claim as excess costs was $13,314,265.

State funds available were $1.7 million for new and expanded programs and $3.6 million

for the prorated services. Sight million dollars would be needed to have paid all

excess costs claimed. The proposed 8-6 could have covered that and provided

additional funds ior programs that were not provided to those handicapped not yet

served. Our best estimate of unidentified and unnerved children is about 40%.

These are for the most part those with mild handicaps on the one hand, moderately

handicapped in isolated rural areas and the heavily loaded inner city areas. Many

severely handicapped children with multiple disabilities are in need of additional

support services. The greater the disability the more services needed, therefore,

higher the costs. The greater the need for a total local, state and federal

partnership,
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Attachment II is a breakdown of the 1972-73 special education costs for our

two county (eighteen school districts) program. Just under 8000 of the total

74,000 pupils were handicapped children served by the programs supported by local

and state efforts.

Class costs include the teachers salary and en estimate of other costs based

on a state formula. These are self-contained instructional programs for groups of

children.

Personnel costs are for resource and itinerant teachers, consultants,

psychologists, speech and hearing clinicians and others who directly served

handicapped children and/or their teachers as diagnostic, instructional and

support personnel. Individual programs were mostly transportation costs to special

programs plus tuitional and instructional equipment costs for short term home

bound and hospitalised children.

Of the $3.5 million expense of our program, $1.6 million was considered under

our rules and regulations as allowable claims. Due to the limited state appropri-

ations, pro-tation reduced that claim to $420,000 approximately,

S-6 would have made possible the full payment by the state of that claimable

amount. The local districts would have had $1.2 million to meet the unmet needs

for the handicapped. If there is such a district that is serving 100% needs of

the handicapped, it could have provided a direct reduction in local property tax

levies.

8-6 is needed. Adequate programs for handicapped children are provided and

can be expanded to insure 100% service level, 8 -6 can create new partnership of

local, state and federal advocacy for equal justice to all children with handicaps,
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SPECIAL. EDUCATIhN - REIMBURSEMENT DATA

Year Pro Rata Arpropriatitmi,

526,)00

526,000

675,000

675,000

800,000

190 - 54

1954 - 55

1955 - 56

- 57

1957 58

89.9594848 7.

78,6035606 %

74.2363610 7.

61.3776061 %

57.9545464 7.

- 59 48.41817526 'I. 800,000

1959 - 60 52,2612029 % 1,000,000

- 61 43.6297142 % '1,000,000

62 41.0411301 7. 1,500,000

1167 - 36.0206314 7. 1,500,000

146.1 64 11,6625509 %
. 1,500,000

1.164 27.4355804 7. 1,500,000

66 40.6933220 % 2,500,000

140 6/ 37,0749013 7. .2,500,000

140 - 68 41.6486905 7. 3,500,000

1968'. (19 34.5596378 7. 3,500,000

IWO; 70 27.9252811 2 1,465,000

i4/0 - 71 25.5501590. 2 1,465,004

1971 - 72 26.6123997 7. 1,665,009

1972 73 26.553080H 2 3,665,000
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Sehnot Oirtrict

Ankeny
londurent4arrah
Des Moines
Johnston
North Polk
Saydel
8. E. Polk
Urbandale
West Dos Moines
Asss
Ballard
Collins
Colo
Gilbert
Mexuoll
Neseo
Nevada
RolandStory

County Office

TOTALS

1274

ATTACHMENT 0:

Average Daily
Menbershi Classes Personnel

Individual
Pftersens

3,741 24,773 44,632 6,332

638 1,049,138 1,020,148 -8,010

42,180 156,027
1,249 4,040

763
2,297 39,167 39,618 6,243
3,331 62,690 27,709 9,146
3,962 9,733 43,201 3,138

6,327 49,286 43,612 23,632
3,831 76,793 98,692 22,830
1,125 3,746

246 328
331 5,487

383 4,682

388 2,072

440 7,338
1,584 31,072 13,624
1,060 8,283

449,303 13,273

vr taqi,710 Tai7F, 30s-y3
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Senator MONDALE. We will now hear from Mr.. Miller.

STATEMENT OF RODGER MILLER, ASSISTANT DIRECTOR OF SPECIAL
EDUCATION, STATE 07 NORTH DAKOTA

Mr. MILLER. I am Rodger Miller from North Dakota.
On behalf of our State we thank this committee for the opportunity

to testify.
North Dakota has made some progress in carrying out its constitu-

tional responsibility for the education of all children. Progress, how-
ever, is a relative term, and the absolute fulfillment of this responsi-
bility is dependent on a characteristic set of problems in a rural State.

Our educational mission has been to serve all children identified as
handicapped. Starting in the 1950's up to the present the percentage

iof children served has very gradually increased. Current numbers of
children served are 9,900. This is approximately 80 percent of the
estimated total of handicapped schoolage children in our State. The
last legislature passed a mandate that all school districts in the State
must provide an appropriate education for all handicapped children
in their districts. This mandate must be clothed with other concurrent
efforts to become a fully implemented law.

I believe there are only two States that don't have mandatory
education.

Senator MG WALE. What States are those?
Mr. MILLER. Arkansas and I believe one on the east coast, but I

don't really know.
We are very concerned about this mandatory law and carrying it

out. It is somewhat nebulous as to whether we will be able to, in fact,
carry these out but if we are, in fact, going to these efforts, we will have
to provide meaningful and continuing information to the public on
understanding the handicapped child and the types of handicapping
conditions. They will also have to understand that the handicapped
have a right to education ; and that they will learn and prosper with
appropriate instructional methodology. Making all community serv-
ice personnelwho are some of the most potent forces in achieving
our goala target group for information, along with setting well-
understood national and State goals, will greatly facilitate this effort.

Second, the distances involved in transporting children to special
classes and the many children placed in foster homes for educational
purposes make an uncommon finanical demand on State and local re-
sources and make it necessary to deliver program services in a support
capacity to the regular classroom. The enabling processes for this
type of support are highly qualified teachers and the best possible
educational practices in regular classrooms. Our State has a critical
teacher need. Projections and current demanu far outweigh the pres-
ent and future projected supply of teachers. In the past, Federal train-
ing moneys under title VI-D have been extremely valuable in bring-
ing the present number of teachers into our programs. To upgrade and
attract the best possible teacher candidates will require an enlarged
continuation of our best efforts at National and State levels.

Third, financial resources must come from all governmental levels
to bring about a 100 percent service goal. Our State legislature doubled

34939 (J 74 9
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its fiscal effort to $3 million for the 1973-75 biennium. This figure rep-
resents 30 to 35 percent of the excess costs for special education being
borne by State government. The remaining 80 to 70 percent must come
from county mill levies and school district resources. We must uphold
the right of the handicapped child to equal amount of local tax dol-
lars and continue to encourage local financial efforts.

Currently in North Dakota, there are 28 counties without locally
financed mill levies to support special education programs. Ten coun-
ties are without any type of special education program. In teaching
a total service goal, an estimated excess cost, figure of $14 million will
be required. State and Federal cost sharing must be increased in
achieving these goals and guaranteeing school access to every child
regardless of local wealth.

Fourth, as well as expanding programs, the quality and structure
of programing must be improved. The 1973 legislative mandate also
states that each school district must develop a special education plan
by 1975. I have included the planning guide with my testimonial
statement. This guide outlines planning in nine different areas. The
emphasis of this document is on a cooperative organizational structure
to insure proper services to all children. This guide also helps estab-
lish the structure for complete identification, diagnosis, and individual
programs for each handicapped child. This will be the basis for build-
ing an evaluation structure for all educational processes that affect
outcomes for each youngster.

Committee members, we support the content of Senate bill 6. To be
effective in providing such a large portion of the total funding, S. 6
would need to have stability and continuity over a period of some
years. We are hopeful that this bill would contain the necessary flexi-
bility to meet the unique needs in North Dakota as well as the needs
of States with more concentrated populations. If this is done, most
citizens will understand the viable relationship between helping the
handicapped child during the developmental period and the later divi-
dends to a healthy and worthy society.

Thank you.
Senator MONDALE. Thank you very much.
[Note: The special education guide referred to above may be found

in the appendix.'
[The prepared statement of Mr. Miller follows :}
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we can construct a future for this signincant minority.

Namable Committee Members:

dependent on a characteristic set of problems in a rural state.

a relative term, and the abaoluta fulfillment of this responsibility is

handicapped. Starting in the 19SOle up to the present the percentage of

committee for the opportunity to testify, to state our concerns. Joi .ly

responsibility for the education of all children. Progress, however, is

served are 9900. This is approximately thirty percent of the estimated

paseeda mandate that all school districts in the state must provide an

This mandate must be clothed with other concurrent efforts to become a

children served has vary gradually increased. Current numbers of children

appropriate education for all handicapped children in their districts.

total, of handicapped school age chilidren in our state. The last Legislature'

fully implemented law.

On behalf of our etc erg all handicapped persons, we thank this

North Dakota has made progress in carrying out its constitutional

Our educational mission has been to serve all children identified as

1. Providing meaningful and continual information to the public

These efforts will focus on:

on understanding that handicapped children are present in every

community and school; that types of handicapping conditions

are diversified; that the handicapped have a right to education;

and that they will learn and prosper with appropriate instruc-

tional method:logy. Making all community service personnel- -who
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are some of the most potent forces in achieving our goal--a

target group for information along with setting well understood

national and state goals will greatly facilitate this effort.

2. The distances invekved in. transporting children to special

classes and the many children placed in foster homes for, educe-

tienal purposes make an uncommon financial demand on state and

local resources and make it necessary to deliver program services

in a support capacity to the regular classroom. The enabling

processes for this type of support are highly qualified teachers

and the best possible educational practices in regular classrooms.

Our state has a critical teacher need. Projections and current

demand far outweigh the present and future projected supply of

teachers. In tht past federal training monies under Title V/-D

have been extremely valuable in bringing the present number of

teachers into our programs. To upgrade and attract the best

possible teacher candidates will require an enlarged continuation

of our best efforts at national and state levels.

3. Financial resources must coma from all governmental levels to

bring about a one hundred percent service goal. Our State

Legislature doubled its fiscal effort to three million dollars for

the 1973-1975 biennium. This figure represents thirty to thirty-five

percent of the excess costs for special education being borne by state

government. The remaining sixty to seventy percent must come from
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county mill levies and school district resources. We must .uphold

the right of the handicapped child to equal amounts of local tax

dollars and continue to encourage local financial efforts.

Currently there are twenty-eight counties without locally financed

mill levies to support special education programa. Ten counties

are without any type of special education program. In reaching

a total service goal an estimated excess cost figure of fourteen

million dollars will be required. State and federal cost sharing

must be increased in achieving these goals and guaranteeing school

access to every child regardless of local wealth.

4. As well as expanding programs the quality and structure of program-

ming must be improved. The 1973 legislative mandate also states

that each school district must develop a special education plan

by 1975. I have included the planning guide with my testimonial

statement. This guide outlines planning in nine different areas.

The emphasis of this document is on a cooperative organizational

structure to insure proper services to all children. This guide

also helps establish the structure for complete identification,

diagnosis and individual programs for each handicapped child..

This will be the basis for building an evaluation structure

Including the child and all educational processes that affect

outcomes for each youngster.
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BEST CEiiintillaBlEers, we support the content of Senate Bill 6. To

be effective in providing such a large portion of the total funding

S. 6 would need to have stability and continuity over a period of some

years. We are hopeful that this Bill would contain the necessary flexi-

bility to meet the unique needs in North Dakota as well as the needs of

states with more concentrated populations. If this is done, most citizens

will understand the viable relationship between helping the handicapped

child during the developmental period and the later dividends to a healthy

and worthy society. Thank you.
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Senator Moxii.thz. Dr. Maynard.

STATEMENT OP PROP. MAYNARD C. REYNOLDS, PROFESSOR OP
SPECIAL EDUCATION, UNIVERSITY OP MINNESOTA

Dr. REYNOLDS. Thank you very much. I appreciate also the time and
effort you have given, Senator Mondale and members of the staff, to
come here to conduct these hearings, and I am grateful for the oppor-
tunity to appear before you.

I have given you a written statement.
Senator MONDALE. That will appear in the record at the conclusion

of your testimony.
Dr. REYNOLDS. I'd like to talk very briefly and try to address myself

to things that ought to be argued about.
You started this morning with a ringing approval of the legislation.

I am sorry that you may end it with the last one on your program say-
ing it is a pretty bad bill.

Senator MONDALE. You can't be a professor at the University of
Minnesota and agree with a politician.

Dr. REYNOLDS. I agree so fully with what I know to be your intent
and you would want candid expressions.

Senator MONDALE. I heard you were going to do that and we were
going to put you off until tomorrow.

Dr. Iterrworms. I do think that the kind of concerns I have are rising
concerns and you are going to face more of the kinds of questions I
will raise with you.

Let me say, first off: that I do favor categories, including retarded
children whose educations have been badly neglected. What I ask for
is a greater job in not carrying those labels down to children and
think that is possible.

Senator MONDALE. One of your fundamental concerns is the labeling
problem!

Dr. REYNOLDS. That's right. I think this bit would divide the chil-
dren of America into two groups that would require petition efforts on
behalf of one group and not on the others.

Senator MONDALE. How would you get help to the handicapped
without having that label problem !

Dr. REYNOLDS. One of the cases, there is a vignette that I prepared
in my paper. The administrator o that program is here. In one of our
large suburbs, so-called "learning disabled" teachers who are dealing
with child casaties said, "Why don't we go dnwn and work with the
kindergarten teachers And expand the individualization and resource-
fulness of programs down there and prevent that long period of failure
there."

They did so and the results were dramatic. In that case the question
is not so much how many dramatically ill children you have but how
many cases did you prevent. Now it seems beside the point to decide
which ones ought to be put on the roster of the handicapped.

What you have is extending in quite opposite ways the ability of
that school to deal with problems.

I want to deliver to von. if I may. this morning, three books. One
of them here is edited by my colleague and that tells of a variety of
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programs in this State and elsewhere, in Texas and Vermont and
California, where they have gone about this in a more open way of
providing specialized support programs which make it possible to
deal with children and not put that label on their backs.

Let me remind you of one other thing if I may. When we get into
discussions of the handicapped, even if we are talking about the metro-
politan area, the proportion of those who are handicapped, totally
blind, and so on is relatively small.

Senator MONDALE. How many I
Dr. REYNOLDS. No more than a third of that total, I should think.
The parents' group and the others who come here and enmtge in a

idiscussion with you, in the main, represented the more stringently
handicapped. The programs that are launched in response to those
pleas have four or five times as much effect in the ghetto as in the
schools we represent, so that the labels are extending to many children
whom one does not hear so much about and there is that rising chorus
in resistance.

An artificial boundary gets asserted in the schools whereby you are
enabled to work with children o.1 one side of the boundary and money
flows, but very often those boundaries are artificial insofar as the
children and the teachers arc concerned.

Senator MONDALE.. But you are not arguing that they don't need
this. What you are saying is it ought to be given in expanded staff
assistance rather than in categories?

Dr. REYNOLDS. I think we ought to be about it in a variety of ways.
Senator MONDALE. Why don't you start telling us?
Dr. REYNOLDS. I have given you one as in Bloomington.
The story is told in here of the whole city of Houston where they

are using special education categorical means. They have put their
psychologists and counselors to a-jogoi., of designing a system of retrain-
ing the regular staff of the schools to make them more ri-gre of children
who are exceptional and whose education is not progressing well. They
have developed several Pitcher development centers; The teachers of
that whole system are equipped with new insights and skills.

They go back and their school buildings become different places
and they found it possible, in that arrangement, they have found it
increasingly possible, to accommodate numbers of children who might
otherwise be identified as casualties and have been displaced to special
kinds of arrangements.

I think there is increasing awareness that what we have to do is
influence that whole system of education to make it more accepting,
more inclusionary in attitude; to enhance the skills of that main group
of teachers in order to deal with exceptionality, and our problems
are not well defined.

Senator MONDALE. Ms money, too?
Dr. REYNOLDS, Yes.
Senator MONDALE. If you have a severely handicapped child, you

need special equipment, insights, therapy, and all sorts of things that
cost money, so you need the attitude, the training, and the money?

Dr. REYNOLDS. T guess the thine that Y am appealing for is a much
more open notion of how to use that rather than creating a roster of
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handicapped children and say that the money may be used to serve
those children and not for other purposes.

Senator MONDALE. In that problem with title I, they say it is illogi-
cal to say that educationally disadvantaged children can be defined
by income definitions and that's correct; yet, if it were not for title I
there would not be this bill that hag been flowing into our school sys-
tems to concentrate on the poor children.

I guess what I am asking you to do with me is to deal with political
problems. How do you generate funds to bring the special help to these
children that they need?

Now, part of it is attitude and part of it is this openness, but how do
you get the money ? That is what bothers me. It is so hard. to get a flag
that people can march with and with generalized institutions, I don't
think you are going to get anything through the Congress.

Dr. REYNOLDS. I think you get through the Congress programs
dealing with heart attacks, cancer, and strokes. You expect them to en-
gage in a wide set of programs that would reduce heart and cancer
problems as well as focus on the special services. It seems to me the
discussion can go forward in terms of poor children, retarded cog-
nitive, development, learning disabilities, children who are hearing
and visually handicapped and a variety of other kinds of problems,
but it is not necessary for the program to run forward in those several
categories.

In 1957, Senator, when you were in this State and Governor Free-
man was the first administrator of the program in this State, we took
the labels off the children. The Minnesota law reads, "Every school dis-
trict"in unorganized territory"shall provide (suitable) education
for all handicapped children. The State shall pay two-thirds the costs
of essential personnel and half the cost of supplies and equipment."

The money follows the person in that case. The essential personnel
in Bloomington go to preventative programs as well as to children
with casualities, and we are able to say that is a wise kind of program,
before the kids get a label.

So one of the ways that this can be done, and we have had ex-
perience with it for iG years and we may be leading the Nation as far
as special education is concerned, is just to move the money flow off
the child-labeling category.

Senator MONDALE. Let's just say, look: the Federal Government
ought to pay a third of the cost of operating and just send it
to the schools as long as they don't discriminate and let them argue
over how they should allocate it and that will give you the muscle you
will need to initiate these things.

The problem is that is about a $10 million bill and that is not going
to happen. So we are wrestling with the question of how can we pro-
vide a little more money out of this budget and how can we structure it
.so we have a chance of winning something for schoolchildren ?

Maybe there is another way of doing it, but I have found of late
that you have to be very specific. It has to be bilingual education, and
you have to be very specific. These have to be poor children who come
to school and do not speak English and they have to be taught by a
teacher who speaks their langintip. Everybody understands that.
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We are not speaking of something big, but we are talking about
more than we had 5 years ago. How can we get some political clout
behind the effort?

Dr. Rwrigows. Can't you discuss the problems of retardation, learn-
ing disabilities, much as we discuss the problems of heart, cancer, and
strokes and write legislation which is more open and requires prag-
matic plans and attends to the needs of children with the most
restrictive handicaps and other children as well in more open ways t!

I think we must do that because the problem of creating rosters of
handicapped children at this point in our history is just not acceptable.
When the Federal legislation comes across with that, you are just
going to have turmoil, particularly in the larger cities.

I think I should not comment so much.
Senator MONDALE. What you say is very persuasive in an ideal sense

of the school setting, but I am afraid it gets too diluted in a political
sense in that we can't generate the pressure that we need because it is
very hard to get money out of this administration for education.

Mr. Cowmen. Senator, let me comment.
That is one of the real concert s that chapter 89 of Wisconsin has.

This is basically what we call the oarent bill because one of our State
senators worked very closely with the parents. We are charged in the
State department, and we have an advisory committee made up of
heavy representation of the consumer, and we are charged with carry-
ing through with the education of the handicapped children and
removing the categorization of the children.

We are responsible for the program that we deliver to the school
districts. If it is determined that we are doing business on categories
and not on children and there are exceptional educational needs, we
will stand indicted or we will have to be very, careful as to how we
account for moving to noncategory issues of services.

What we require is accountability for creative management of edu-
cation and somehow nr another the selling of the handicapped should
be a challenge to the system for creative management of an educational
system.

Perhaps what Maynard is pleading for is you have to put some
hookers in there so

Senator MONDALE. Creative management is very hard to enforce,
even though we have an abundance of it at the Federal level.

I remember a few years ago we had hearings on bilingual education
and many Chicano teachers in Texas said they had a law there for
exceptional children. They were $5,000 ahead so they took all of the
Mexican kids and herded them into that class to get that State aid.
Many of them, as soon as they heard they were subnormal, believed
it and there was much damage to them. I thick we want to be careful
not to create incentives that may be damaging.

With hard-pressed school districts, I imagine this excess spending
I don't know whether that creates a similar problem or not.

Mr. Mrtun. Yes.
Dr. RETNOLSIL I think that the places that are really moving now

are like Texas and Vermont and, to a very considerable extent, Minne-
sota Californin new plan on the threshold which would he in
accord with the things I am concerned about.
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Within the parent community there is a rising chorus of concern
for support and some things are going to be politically persuasive
which have not been in the past.

SwentoT Mamma. I'm always impressed with local authorities. I
remember Lyndon Johnson when he took his first job as a teacher.
He was asked, "Do you teach that the world is round or flat!" He
said, "I'm taught to teach it is either way" and a lot of our school
districts are pretty good at that.

Dr. GInsoN. We in the field recognize the tremendous job that the
teacher trainees have done. They have these people coming out of a
training institution today who are certainly much better than I was
20 years ago, and I think dud is the way you have creative oppor-
tunities and administrators who are also creative. They will find the
ways in which we can find a psychologist and put them into the class-
room to find these children.

[The prepared statement of Dr. Reynolds follows

.$
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Statement

before the

Subcommittee on the Handicapped

of the

Committee on Labor and Public Welfare,

U. S. Senate

Submitted byt

Maynard C. Reynolds, Ph.D.
Professor, Special Education
College of Education
University of Minnesota

I am grateful for your time and effort to make possible these

hearings in St. Paul on S.6, and for the opportunity afforded to me

to present my views on the Bill. I have identified myself as a

Professor at the University of Minnesota but the views I present here

are my own and not those of the University or College of Education.

According to my calculations, the numbers of handicapped

children receiving special education has increased more than 600

percent over the past 25 years. Since 1958, the Federal Government

has supported this development through Congressional enactments and

executive implementation. Lately, the Federal courts have added a

strong new force to the interpretation of education for handicapped

children.
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In my considered judgment, S.6, in its present form, is not a

satisfactory expression of the educational needs of handicapped

children in our society at this time. The Bill proposes certain

provisions which would reve -'e present tendencies in education.

1. The Bill provides incentives for the negative labeling
of children, a practice which large numbers of educators
consider unnecessary and degrading to children and.which
is being phased out of many school districts.

2. The Bill would create a public roster of handicapped
children -- a negative concept. Such a roster could not
be managed in a decent way and it probably would incur
serious objections from many parents and professional
persons. I myself would refuse to participate in such
a procedure.

3. The Bill would create or solidify artificial boundaries
in the schools between regular and special education which
would have the effect of limiting options for many child-
ren at a time when we oubht to be working to open boun-
daries and increase educational options.

4A The Bill fails to give attention to early education and
to preventive programs, which means that children would
be neglected until they present themselves as full-blown
casualties.

Let me present to you, in the form of several brief vignettes,

some illustrations of what I consider the Bill's inadequacies. Con-

sider first the following situation:

...Teachers of sc-called "Learning Disabled" children
in one of our large suburbs decided that instead of dealing
with children as academic casualties at the 3rd ol 4th grade
level they would go into kindergarten and first-grade class---
rooms in the Fall of each school year and team up with
regular teachers for a period of time to meet the diverse
learning needs of the children. The logic was simple: If
special methods were successful later, why not supply the
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methods earlier so that appropriate learning could take
place in the first instance and without the experience
of a long period of failure. The teachers tried the plan

and the results have been positive and dramatic. No

child is aver labeled as a "learning disability" case;
instead, 4i1 children are considered to need different

educational diets.

As I read S.6, supports would not go to such an early intervention

program -- a preventative approach, because it would yield no roster

of the handicapped. No child would meet the definition proposed in

the Bill.

...A special teacher in a rural area's schools is
^rking to support several mentally retarded and emotionally

disturbed children who have been transferred to regular

classes. These handicapped children need extra help in

academics and a few other program modifications. As the

special teacher works with them, she and the regular class-
room teacher realize that several minority group children
from economically deprived homes with previous poor schooling
could also benefit from the individual and intensive special

help. In that state, however, for the minority children to
be eligible for special help they would first have to be

given a handicapped label. Neither the children nor the
teachers need those labels, only the state law.

In this example, a special boundary has been inserted between

teachers and children which seems irrelevant educationally; the

boundary is there because money flows on only one side 3f it.

S.6 would operate on behalf of only some of the children needing

special help and it would discriminate against the others ia the same

way that the state law does.

...A consultant in a Western state is able to offer
special education to manyIndian children only by reporting
them as "handicapped"--using one of the common categorical
labels for them. however, he is experiencing a rising
negative feeling among parents, not because they do not
want the resour,:es and help for their children, but because
they object to the labeling which is the starting point of
the enter:Nriqp, tteermse of this opongttion, the eonqfiltint

may be forced to withdraw his services from the children.
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Since S.6 also specifies the labeling of children before they can

be eligible for specia; education services, it can be anticipated that

many parents will resist the labels and, consequently, needed services

S

would be withheld from the children.

...A large city school system enrolls Black children
in EMR (educable mentally retarded) and ED (emotionally
disturbed) special programs at two to four times the rate
applied to white children. The parents want the special
services for their children but they resist the labeling
proceXs; they have issued a virtual mandate to the school
superintendent that there be no more labeling and "special
education."

These :Jsoi are not hypothetical. All of them can be documented.

Nor are they minor exceptions to the general substance of special

education. They are typical of the situations of educators and children

who are trying to solve educational problems under great difficulties.

Education for the handicapped has come a long way; from total

neglect initially, to special centers for the severely handicapped

which were created mostly in the late 19th century, to special classes

in local schools. The current trend, supported by the Courts, is to

move handicapped children into regular programs in more inclusive ways.'

In the very process of bringing children with diverse needs into the

regular institutions of the cummuaity, we have learned, I th'nk, that

the old boundaries are worse than useless; they are a disservice to

children in that many problems can be prevented and that children need

not be labeled and displaced to special centers as was done so frequently

in the past.
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8.6 would divide the school children of the nation into two

groups: the handicapped and "others." The handicapped would be

required to meet categorical criteria. Consequently, more money

would go to school districts. which inflate their rosters on the han-

dicapped side. Although the Bill speaks of integrating the handicapped

into regular education, it would permit such integration only with

labels.

There are alternative approaches that would better serve the

children involved. The most straightforward of these is not just an

idea. It has been implemented, at least in part, in Minnesota since

1957. With some paraphrasing the basic Minnesota law in special edu-

cation reads as !allows:

Every school district shall provide (imitable
*

education

for all handicapped children. The State shall pay two-thirds

the costs of essential personnel and half the cost of supplies

and equipment.

The essence of the law is simple but, of course, it is implemented

within a framework of complex programatic plans will h administrators

can shape to make certain that children with the moat complex problems

are given first priority. The key idea is that by using a basic unit

of financing other than the child-in-categotppearlbilities are opened

of serving exceptional children in diverse ways as, for example, in

early preventive programs and in all of the other kinds of situations

exemplified in my illustrative yignettes.

*
Word added to reflect court interpretations.
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There are still other educational alternatives for handicapped

children. The moat promising, I believe, is simply to permit agencies

to submit prog&matic plans with costs attached. Portions of the

costs could then be covered by the state or Federal Government. I

will not take the time now to elaborate further on alternatives,

except to say that they are there. None entails neglect of the severely

handicapped and none lacks accountability features. In fact, they

can have the result of restoring leadership attention to the real

effectiveness of programs for children who have special needs, rather

than to consume leadership time merely in the regulation of categories

and other boundary lines, which now occurs to spch a terribly burden-

some and wasteful extent.

We, at the University of Minnesota, have been enabled, through

a Federal Grant, to bring together and publish some of the alternative

plans by which exceptional children may be served without negative

labeling. I submit with this statement two books and a manuscript

which explore and report on these innovative efforts.
A

Another aspect of the Bill which I think presents serious diffi-

culties is the provision that would require an individual educational

plan to be made up for each handicapped child. Again, I object to

Al.
M. C. Reynolds 6 M. D. Davis (Eds.) Exceptional Children in Regular.
Classrooms. Minneapolis: Dept. of AudioVisual Ext., U. of Minnesota,
1971.

2. E. N. Deno (Ed.) Instructional Alternatives for Exceptional Children.
Arlington, VA: Council for Exceptional Children; 1973,

3. Jack W. Birch, Mainstreaming Retarded Pupils' The Special Education of
Educable Mentally Retarded Pu 1121altisykral!Lle (in manuscript).

0430 0 74 10
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the two-system theory; one fot the handicapped and one for others.

But.there is an important and valid idea here; I share the belief

that schools must become much more responsive to children and parents

and even that written, agreed-upon plans with formal due process

available, as necessary, are a very good idea.

The problem is that if you mandate the "individualized plan"

everywhere for all children at once it will turn the whole process

into nonsense. People are not ready for it. For example, one of the

critical problems of such plans will be to set long-range goals indi-

vidually for each child. I happen to believe that schools should

equip children with the basic tools of their culture and give them

opportunities to explore many fields by such processes that the child-

ren are enabled to set their own life goals. However, when school

teachers and personnel workers are highly specific about long-range

goals, there is s tendency for the goals to become predictions, and

for the predictions to become statements about the capacities of the

children.

Nothing causes us more difficulty than the attempts now being

made to specify the capacity of a child or to write his history in

advance. Psychologists and educators have ways of taking credit for

outstanding teaching when a child surpasses his capacity, and for

giving the child a label (underachiever or learning disabled) when

his performance falls short of the prediction. Prof. Thorndike of

Columbia University rightly noted that such children may well be
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labeled over-predicted,
putting the onus on the psychologist, rather

than underachievers,
which puts the onus on the children. All of us

are aware of how resentful minority group parent's have become about

the limited
predictions and expectations set for their children.

The point is that the field of education is only barely able

to begin doing 'ensible things about contracting with parents for

their children's
short-range goals and objectives. These procedures

can be managed only with the careful
reeducation of teachers and

other school personnel. I wish very much that you would encourage

and enable one or
several states to try this kind of activity in a

whole state and calculate what is required in the "ay of teacher

reeducation and technical assistance
in order to come out with

successful results.
With the background

of work in even one state,

it would be possible to calculate
requirements and launch a program

on a national scale. Thus, I urge you to encourage the U.S. Office

of Education to further develop and test the idea but not to write

it into law for immediate widespread implementation.

This Bill is not yet in good form. It proposes a broad and

generous expansion of the federal
partnership in meeting the educe-.

tional needs of exceptional children,
but it is oriented. in such a

way that it will have an unfortunate segregating effect. it creates

two classes of
children in America.
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I think you will VW
many people who

are afraid that the moreopen approach to the field such as I propose may lead funds and
attention away from the handicapped

children with the severest
problems. They want to be sure that we attend

to children with the
clearly distinctive needs; and I do, too. However, I believe thattheir fears are unfounded for the following reasons: (a) our experi-ence in Minnesota,

where we have made better than average progress inserving severely
handicapped exceptional children under a more open

statute; (b) recent court
directives, as in the

Pennsylvania andDistrict of Columbia cases, which have become
persuasive throughoutthe nation; they have induced a

strong surge of work on behalf of theseverely handicapped because the courts have created a new force forattending to the severely
handicapped; (c)

administrators of programscan alciays monitor them and act to
assure adherence

to Congressionalintent.

Finally, there is, I think, the whole movement in our societyto move people with
some aspect of

differences out of their forcedenclaves of the
past; institutions

are emptying back to the communityand set-aside
programs are emptying back to mainstream

institutions.The schools are only a part of that
healthy change.

Let us not insist upon
rosters, categories,

and basically differentsystems of
management for the

handicapped. There are alternativesystems and I think Minnesotans
can tell you

about some of them. Manyof my
colleagues in the state, I know, would be very proud to assist
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you in learning more about our,activities on behalf of all

handicapped children.

As a special educator, I am certain that I can speak for many

of my colleagues in commending you for your interest in and concern

for the exceptional children of this nation. Sadly neglected in the

past, these children need all the help the Federal Government can

give thin and the school systems who seek to educate them.
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Senator MONDALE. We must adjourn at this point.
I would invite anybody in the audience who has riot been asked to

testify if they would like to submit something for the record, they ni,y
do so. If they would like to send it, we would' e glad to include it in
today's record.

[The prepared statement of Dan De Long, on behalf of the South
Dakota .Association for Retarded Children, follows :]

PREPARED 'STATEMENT OF DAN DELONG, EXECUTIVE thattrroa, SoUTH DAKOTA
ASSOCIATION FOR RETARDED CHILDREN

Senator Mondale, members of the Subcommittee on the Handicapped, I am
here today representing the South Dakota Association for Retarded Children
and it is indeed a honor for a representative of our Association to appear on
behalf of all handicapped children in South Dakota to testify in support of S. 6.

Our position as the largest advocate organisation in South Dakota represent-
ing a segment of the handicapped population has enabled us to work effectively
for all handicapped children and it is in this capacity that we are here today.

le review S. 6, we are extremely encouraged by tha provisions of Section 6
(Eligibility). Many of the provisions of this section are, when considered in
relation to their potential impact on the quality and quantity of services for
handicapped children, revolutionary in nature. We are particularly supportive
of paragraphs (1), (2), (3)', (4), (5), (6), (7). The importance of a policy of
free public education which emphasises parental involvement and approval, and
which affords the handicapped child with due process safeguards, cannot be
understated. We see the provisions of Section 6 as requiring LEA's to be fully
accountable to the child and his parents in regard to the provision of an appro-
priate education. This is both acceptable and long overdue.

As you are aware, presently a significant number of court cases are being heard
muss the nation which address themselves to the philosophy expressed in S. 8.
Specifically, the right to a free compulsory public education for handicapped
children, the right to fair classification, and the right to treatment for institu-
tionalised handicapped children. As you are also aware, in several of those eases,
the Association for Retarded Children has been involved in an attempt to expedite
the extremely slow progress being made in some states regarding the provision
of an acceptable level of educational services for handicapped children.

We have been fortunate in South Dakota to have successfully passed manda-
tory special education legislation which requires the provision of appropriate
educational opportunities to all exceptional children from birth to 21 years.
Since the passage of that bill in 1972, rapid progress has been made in the develop-
ment of public school programs for handicapped children, but still it has not
been enough. DREW estimates indicated that only 24.8% of our handicapped
children are receiving appropriate edutuitional services. We feel that that esti-
mate may be too high and that the actual figure is closer to 20%. Leading special
education experts in our state estimr.to that more than 5,000 handicapped children
will exit from our school systems daring the next four years almost totally lack-
ing in skills which will allow them to move into competitive employment areas
or successful adjustment to community living.

As an advocate group, we are in the business of making ideals become realities.
We recognise that it is ideal that all handicapped children receive a free public
education, and in our efforts to make that a reality, we have had to face some very
harsh realities about education in a rural state with large impoverished areas.

LEA's have not, in all cases, been physically capable of increasing their tax-
support base to adequately accommodate the excessive cost of providing educa-
tion for the handicapped child. There has not been sufficient incentive to encourage
them to take the necessary steps for provision of a full range of needed educa-
tional services. We will be working this year, for instance, to increase the amount
of available reimbursement to the LEA's. But, even with an increase in the
percentage of state reimbursement, we see little opportunity to significantly
increase the percentage of handicapped children receiving educational services.
The excess costs incurred in providing special education services have simply
been beyond the means of many of our !MA's.

In Mouth Dakota. a Wilts)i district may levy lip to 2 mills for the provision of
special education services. yet, out of the more than 195 school districts, we find
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that only 0 actually do levy this figure and that only 25 levy one mill or more. In
visiting with the administration of a number u: ,er,se districts. I have found
that the LEA is really committed to the idea that .dicapped children shouldhave a free public education but they simply cannot raise the necessary tax
support to enable them to meet the needs of their handicapped children.

The Developmental Disabilities Advisory Council has designated 53 of our67 counties as poverty areas. It would appear that an average of 15% of the
families in South Dakota have an income below the federally defined poverty
level. We also have an undesignated number of families with incomes just above
the poverty level. These are grim statistics indeed, but they do comprise the
harshest reality that we face in upgrading special education in South Dakota.

In conclusion, we are most pleased with S. 6 as written. We are highly en-
couraged to think that a major federal commitment to handicapped children mayindeed become a reality.

We concur with the recommendation made by Mr. Eisberry that the age
should be changed from "aged three to twenty-one years" to "birth to twenty-
one years". Our feeling is that many pre-school handicapped children will 're-
quire pre-school educational opportunities if they are to successfully enter the
public school system into an integrated program as S. 8 envislond. In addition,
we strongly believe that the LEA should make a commitment to the severely
and profoundly handicapped pre-school child and his family if we are to success.
fully achieve President Nixon's stated national goal of enabling one-third of the
more than 200,000 retarded citisens in phblie institutions to return to +usefulliving in the community. We believe that many families, if given assistance with
their severely and profoundly handicapped child during the first three yearsof the child's life, can successfully maintain that child within the family unit.
S. 6, if expanded to include the handicapped child below three years of age,
will have created a viable, alternate method of reducing the population of our
large public operated institutions.

I can assure you that the Routh Dakota Association for Retarded Children is
highly supportive of S. 6 as presently written and with the modification which
we have suggested, we feel that S. 6 will become a landmark bill in the field
of education for handicapped children.

Senator, I would like to thank you and the members of your committee for
this opportunity to appear before you in behalf of the handicapped children of
South Dakota.

Senator MONDALE. I would also ask you, those who are representing
the respective States, it would be helpful if your superintendent and
director of education or your Governor woueld send us a proposal in
support if this legislation.

I know Governor Lucey and others are in support and it would be
very helpful to us if their personal support could be coupled with
Governor Anderson's to show that there is interest in the Midwest.
It would be very, very helpful.

Additional material subsequently supplied foi the record may be
found in the appendix which follows.

Thank you for coming.
[Whereupon, at 12:10 o'clock p.m., the hearing was adjourned.]
[Appendix follows:)
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Ma Ruth Myere, Coordinator
Indian Adult Rasta Education
217 North 4th Avenue West
Duluth, Minnesota 55806

November 16, 1973

Ns Ellen Hoffman

Senator Walter P. Mondale, Office
United States Senate
443 Old Senate Office Building
Washington D.C. 20510

Dear Ms Hoffman,

This is to be entered into the record of testimony on 8.6, St. hull
Minnesota* October 19, 1973.

In the past several years the state of Minnesota has made significant

gains in the field of Indian Education. Problems have boon isolated and

ayotematically attacked the' not alleviated completely. Money has been found

end spent in many problem areas. Experience, trained Indian staff has been

recruited thereby upgrading Indian education in the state of Minnesota.

Conventional wisdom indicates however, that the needs of Indian children

in the area of special education has not received the attention it deserves.

Traditional testing and evaluation proCedures appear to be utilised and

administered in such a way that they are racially and/or culturally discriminatory.

A school district in Minnesota realise the enormity of the problem when

a situation developed through the interest of local Indian parents. Questions

were asked regarding a particular child who was placed in special education

even though his IQ test score was considered norman. Yet the child was placed

in a special education category when bery young and subsequently members of the

same family were placed in special education. The questions raised by interested

members of the Indian community toad not be answered by school distrive 8mrsonn01.

A workshop on special education followed the airing of this issue. It was evident

throughout the workshop that information was lacking in all areas of special

education regardin4 the special needs of Indian children. Approximtely 20 school

districts sent representatives to the workshop because of their problems in this
srcai

(1301)
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At this time the number of Indian children in special education clams is

no known. The categories for placement are not known, the number of teachers

and other concerned personnel specially trained to teach the culturally different

is not known, the existanoe of special training for the culturally different

is not known and the possibility exists that Indian children are erroneously

placed in special education because their behavior patterns may differ from

other children and special education mody be the collection bin for these

children.

.
There is a belief that Indian students becalm of their Culture are

"handicapped" in white educational institutions. Which causes Indian students to

be misunderstood, misplaced and misspent.

The struggle for the Indian student to survive in mainstream education

takes all the funds and energies available now.

There is no method for the delivery of specialised services to meet the

upocial needs of Indian otudents as it applies to education for the handicapped.

10 one section of the nation can state how the problems should be attaoked

and resolved national)y for all the Indian tribes, organizations and groups.

The time is long overdue for education policy makers and education funding

sources to wrestle with this enormous problem confronting Indian students and provide

funds to deal effectively with it.

I commend the efforts of the bill 5-6, but, now must ask that the neglected

population of the Indian exceptional children be considered.

Thank you Very much for your consideration in this natter.

Sinoo5ly yours,
/
a V/Iftlek.L.

:41.11 th Lyers; Coolinator
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LOOKING AT HOW TO FINANCE THE

EDUCATION OF THE HANDICAPPED

by

Me Nora L. Hakala

October 19, 1973
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UJO41110 AT HON TO PINANOE THE

=CATION OP THE HANDICAPPED

The Rational awareness and concern for the Native American is growing.

Along with this awareness and concern, there is a critical need for Program

monied to meet the special needs of the Native American children.

The top priority should be to provide services or children not now

receiving services. It is in this category that Dative American children

fall.

I em aware that the needs of all handicapped children are not being

met, in some states only one-half of the handicapped children are being served.

In order to meet their needs, a greater. financial allocation is needed.

Since the overall need is so critical, this results in placing the needs

of the Native American in the lowest priority.

The scope of the problem facing the Native American in relation to Special

education has never been assessed.
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Looking At How to Finance the Education of the Handicapped
Page 2

It is my contention and that of many other Native American people,

that our children are not all handicapped in the physical sense of the word,

but they are handicapped as human beings when they enter the present school

systems. When Native American children come in contact with the present

standardised psychological and achievement tests they are handicapped because

these are inappropriate for Native American children in that they are

culturally biased. It is imperative that funds be allocated for research

and design of instruments that will better assess the Tearing and strengths

and weakness of Indian children.

In the Northeastern region of Minnesota, in which I work, the only highly

developed Special Education Programs is in Duluth, our one city of the

first class.

Duluth like many large cities carries a to heavy burden and is unable

to provide all the lervices that handicapped children need. We feel that

the Legislation should be modified so the qtAlity Programs can be provided.

In the area of Speech Therapists, Duluth is now serving 750 children and

a conservative estimate is there is 1,200 or more in need. We are aware that

38 Native Americans of the 750 are now reeving speech therapist help. We
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Looking at how to Finance the Educuton of the Handicapped

Page 3

are unable to assess how many more Indian Children are in need of pervicua

such as this. Tnis is only one isolated
example in one community. It

serves to point up the fact that in the State of Minnesota, we at this

time do not know the scope of the problem the Native
American faces in

Special Education.

Hopefully, adequate funds will be made available so that the needs

of the Native American child will be met.
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,
 
T
i
t
l
e
 
V
I
-
B

J
u
l
y
 
1
,
 
1
9
7
3
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4
.
 
S
e
t
s
 
w
 
c
o
u
n
t
y
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
b
o
a
r
d
s
 
a
n
d
 
p
e
r
m
i
t
s
 
t
h
r
e
e
 
m
i
l
l
 
c
o
u
n
t
y
 
l
e
v
i
e
s
 
f
o
r
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
i
f

a
p
p
r
o
m
m
i
b
i
r
t
h
e
 
v
o
t
e
r
s
.

5
.
 
P
e
r
m
i
t
s
 
t
h
r
e
e
 
m
i
l
l
 
l
e
v
i
e
s
 
f
o
r
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
i
n
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
s
 
s
h
o
r
e
 
t
h
e
r
e
 
i
s
 
n
o
 
c
o
u
n
t
y
 
s
p
e
c
i
a
l

e
d
u
c
a
t
i
o
n
 
l
e
v
y
.

6
.
 
D
e
s
i
g
n
a
t
e
s
 
a
 
s
t
a
t
e
 
a
d
v
i
s
o
r
y
 
c
o
u
n
c
i
l
 
f
o
r
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
.

7
.
 
P
r
o
v
i
d
e
s
 
f
o
r
 
a
 
d
i
r
e
c
t
o
r
 
a
n
d
 
s
t
a
f
f
 
i
n
 
t
h
e
 
D
e
p
a
r
t
m
e
n
t
 
o
f
 
P
u
b
l
i
c
 
I
n
s
t
r
u
c
t
i
o
n
 
f
o
r
 
t
h
e

p
u
r
p
o
s
e
 
o
f
 
s
e
t
t
i
n
g

s
t
a
n
d
a
r
d
s
,
 
a
p
p
r
o
v
i
n
g
 
p
r
o
g
r
a
m
s
,
 
a
n
d
 
'
e
s
t
a
b
l
i
s
h
i
n
g
 
r
e
g
u
l
a
t
i
o
n
s
.

8
.
 
E
s
t
a
b
l
i
s
h
e
s
 
s
t
a
t
e
'
s
 
e
l
i
g
i
b
i
l
i
t
y
 
f
o
r
 
f
e
d
e
r
a
l
 
a
i
d
.

9
.
 
S
e
t
s
 
l
i
m
i
t
s
 
o
f
 
f
u
n
d
i
n
g
 
p
e
r
 
c
h
i
l
d
 
f
r
o
m
 
s
t
a
t
e
 
f
u
n
d
s
.

1
0
.
 
P
u
t
s
 
e
d
n
c
a
t
i
o
o
a
l
 
s
t
a
n
d
a
r
d
s
 
f
o
r
 
s
t
a
t
e
 
i
n
s
t
i
t
u
t
i
o
n
s
 
u
n
d
e
r
 
D
e
p
a
r
t
m
e
n
t
 
o
f
 
P
u
b
l
i
c
 
I
n
s
t
r
u
c
t
i
o
n
.

m
a
n
d
a
t
o
r
y
 
P
r
o
v
i
s
i
o
n
 
a
n
d
 
T
i
m
e
l
i
n
e
 
-
 
S
e
c
t
i
o
n
 
1
5
-
5
9
-
0
4
 
s
t
a
t
e
s
 
t
h
a
t
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
s
 
s
h
a
l
l
 
p
r
o
v
i
d
e
 
s
p
e
c
i
a
l

e
d
u
c
a
t
i
o
n
 
t
o
 
h
a
n
d
i
c
e
p
p
a
l
c
h
i
l
d
r
e
e
 
a
n
d
 
i
n
 
s
o
 
d
o
i
n
g
 
a
n
y
 
a
c
t
 
j
o
i
n
t
l
y
 
w
i
t
h
 
o
n
e
 
c
r
i
m
e
 
o
t
h
e
r
 
d
i
s
t
r
i
c
t
s
.
'

1
.
 
&
p
l
a
n
 
f
o
r
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
s
h
a
l
l

s
u
b
m
i
t
t
e
d
 
t
o
 
t
h
e
 
D
e
p
a
r
t
m
e
n
t
 
o
f
 
P
u
b
l
i
c
 
I
n
s
t
r
u
c
t
i
o
n
 
b
y
 
t
h
e

d
i
s
t
r
i
c
t
 
b
y
 
J
U
l
y
 
1
,
 
1
9
7
5
.

2
.
 
T
h
e
 
p
l
a
n
 
s
h
a
l
l
 
b
e
 
f
u
l
l
y
 
i
m
p
l
e
m
e
n
t
e
d
 
b
y
 
a
l
l
y
 
1
,
 
1
9
8
0
.

(
D
e
f
e
r
 
t
o
 
A
p
p
e
n
d
i
x
 
p
a
g
e
 
4
3
 
f
o
r
 
c
o
m
p
l
e
t
e
 
l
a
w
)
.

G
o
 
t
h
r
o
u
g
h
 
t
h
e
 
p
l
a
n
n
i
n
g
 
d
o
c
m
m
e
n
t
 
s
t
e
p
 
b
y
 
s
t
e
p
 
a
n
d
 
s
u
b
m
i
t
 
o
n
e
 
c
o
p
y
 
o
f

y
o
u
r
 
p
l
a
n

t
o
 
t
h
e
 
D
e
p
a
r
t
m
e
n
t
 
o
f
 
P
u
b
l
i
c
 
I
n
s
t
r
u
c
t
i
o
n
 
a
n
d
 
k
e
e
p
 
o
n
e
 
c
o
p
y
 
o
n
 
f
i
l
e
 
i
n
 
t
h
e
 
s
c
h
o
o
l

d
i
s
t
r
i
c
t
.
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P
A
R
T
 
I
I
 
-
 
o
s
s
a
m
m
a
i
a
m
 
P
O
R
 
S
P
E
C
I
A
L
 
E
r
 
-
E
l
o
n
 
P
L
A
N
N
I
N
G
 
N
W
 
P
R
O
G
R
A
M
I
N
G

A
l
l
 
p
l
a
n
s
 
s
u
b
m
i
t
t
e
d
 
t
o
 
t
h
e
 
D
e
p
a
r
t
m
e
n
t
 
o
f
 
P
u
b
l
i
c
 
I
n
s
t
r
u
c
t
i
o
n
 
w
i
l
l
 
b
e
 
o
r
g
a
n
i
z
e
d
 
o
n
 
a
n
i
m
i
s
m
 
b
a
s
i
s
 
o
f
 
1
,
5
0
0
 
r
e
g
u
l
a
r
l
y

e
n
r
o
l
l
e
d
 
e
l
e
m
e
n
t
a
r
y
 
a
n
d
 
s
e
c
o
n
d
a
r
y
 
s
t
u
d
e
n
t
s
.

S
c
h
o
o
l
 
d
i
s
t
r
i
c
t
s
 
w
i
t
 
e
n
r
o
l
l
m
e
n
t
 
b
e
l
o
w
 
t
h
i
s
 
m
i
n
i
m
u
m
 
n
u
m
b
e
r
 
m
u
s
t
 
t
a
k
e

c
o
o
p
e
r
a
t
i
v
e
 
a
r
r
a
n
g
e
m
e
n
t
s
 
f
o
r
 
p
l
a
n
n
i
n
g
 
a
n
d
 
i
m
p
i
n
n
a
s
t
i
u
s
g
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
p
r
o
g
r
a
m
s
.

P
l
a
n
n
i
n
g
 
G
o
a
l

P
l
a
n
n
i
n
g
 
G
u
i
d
e
l
i
n
e
s

P
l
a
n
n
i
n
g
 
O
b
j
e
c
t
i
v
e
s

O
r
g
a
n
i
z
e
 
a
n
d
 
d
e
v
e
l
o
p
 
a
 
s
e
r
v
i
c
e
 
a
r
e
a

F
o
u
r
 
o
r
g
a
n
i
z
a
t
i
o
n
a
l
.
 
p
a
t
t
e
r
n
s
 
a
r
e

w
h
i
c
h
 
i
s
 
l
a
r
g
e
 
e
n
o
u
g
h
 
t
o
 
p
r
o
v
i
d
e
 
a

p
o
s
s
i
b
l
e
:

c
o
m
p
r
e
h
e
n
s
i
v
e
 
q
u
a
l
i
t
y
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n

p
r
o
g
r
a
m
 
f
o
r
 
a
l
l
 
h
a
n
d
i
c
a
p
p
e
d
 
c
h
i
l
d
r
e
n
.

'
S
i
n
g
l
e
 
d
i
s
t
r
i
c
t

-
C
o
o
p
e
r
a
t
i
v
e
 
a
r
r
a
n
g
e
m
e
n
t
s
 
b
e
t
w
e
e
n

t
w
o
 
o
r
 
m
o
r
e
 
d
i
s
t
r
i
c
t
s
-

-
S
i
n
g
l
e
 
c
o
u
n
t
y

0
1
1
t
i
-
c
o
u
n
t
y

R
e
p
r
e
s
e
n
t
a
t
i
v
e
s
 
f
r
o
m
 
a
l
l
 
d
i
s
t
r
i
c
t
s

a
n
d
 
c
o
u
n
t
i
e
s
 
i
n
v
o
l
v
e
d
 
s
h
o
u
l
d
 
m
e
e
t

o
v
e
r
 
a
 
p
e
r
i
o
d
 
o
f
 
s
e
v
e
r
a
l
 
m
o
n
t
h
s

f
o
r
 
p
l
a
n
n
i
n
g
.

I
t
 
i
s
 
i
m
p
o
r
t
a
n
t
 
t
o

o
r
g
a
n
i
z
e
 
t
h
e
 
p
l
a
n
n
i
n
g
 
e
f
f
o
r
t

u
s
i
n
g
 
s
u
b
,
c
a
m
m
i
t
t
e
e
s
 
t
o
 
g
a
t
h
e
r

i
n
f
o
r
m
a
t
i
o
n
.

S
e
e
 
p
a
g
e
 
6
 
f
o
r
 
e
x
p
e
c
t
e
d
 
n
u
m
b
e
r
s

o
f
 
h
a
n
d
i
c
a
p
p
e
d
 
s
t
u
d
e
n
t
s
 
b
a
s
e
d
 
o
n

1
,
5
0
0
 
r
e
g
u
l
a
r
 
s
t
u
d
e
n
t
 
e
n
r
o
l
l
m
e
n
t
.

N
a
m
e
 
a
l
l
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
s
 
i
n
-

v
o
l
v
e
d
 
i
n
 
t
h
i
s
 
p
l
a
n
.

N
a
m
e
 
o
n
e
 
a
d
m
i
n
i
s
t
r
a
t
o
r
 
(
s
u
p
e
r
i
n
-

t
e
n
d
e
n
t
,
 
c
o
u
n
t
y
 
s
u
p
e
r
i
n
t
e
m
d
e
n
t
,

o
r
 
d
i
r
e
c
t
o
r
 
o
f
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
)
"

b
y
 
p
o
s
i
t
i
o
n
 
a
n
d
 
n
a
m
e
,
 
w
h
o
 
w
i
l
l

b
e
 
r
e
s
p
o
n
s
i
b
l
e
 
f
o
r
 
t
h
e
 
s
p
e
c
i
a
l

e
d
u
c
a
t
i
o
n
 
p
l
a
n
 
a
s
 
g
i
v
e
n
 
i
n
 
t
h
i
s

d
o
c
u
m
e
n
t
.

G
i
v
e
 
t
o
t
a
l
 
l
u
m
b
e
r
 
o
f
 
p
l
a
n
n
i
n
g

m
e
e
t
i
n
g
s
.



N
A
M
E
X
C
I
I
P
P
I
N
G

C
O
N
D
I
T
I
O
N

P
R
O
J
E
C
T
I
O
N

or
P
R
O
G
R
A
M
M
I
N
G
 
E
A
S
E
D
 
O
N
 
S
T
U
D
E
N
T
 
E
N
R
O
L
L
M
E
N
T

=
G
O
M
A
 
=
D
E
N
T

E
X
P
I
C
E
M

N
O
I
N
E
R

or
ra

ro
L

ta
m

os
r

P
E
E
C
Z
N
E
A
G
4

S
I
T
I
N
S
I
T
S

T
r
a
i
n
a
b
l
e

t
a
l
l
y

1
.
5
0
0

.
2
5
%

4

R
e
t
a
r
d
e
d

3
.
0
0
0

.
2
5
%

0

E
d
u
c
i
b
l
e

1
,
5
0
0

2
.
0
0
%

3
0

M
e
n
t
a
l
l
y

R
e
t
a
r
d
e
d

3
,
0
0
6

2
.
0
0
e

6
0

S
p
e
c
i
f
i
c

1
,
5
0
0

5
.
0
0
%

7
5

L
e
a
r
n
i
n
g

D
i
s
a
b
i
l
i
t
i
e
s

3
,
0
0
0

5
.
0
0
%

1
5
0

E
m
o
t
i
o
n
a
l
l
y

1
.
5
2
3

3
.
0
0
1

6
0

D
i
s
t
u
r
b
e
d

3
,
0
0
0

3
.
0
0
e

9
0

S
p
e
e
c
h

1
,
5
0
0

5
.
0
0
5

7
5

I
m
p
a
i
r
e
d

3
,
0
0
0

5
.
0
0
%

1
5
0

B
a
r
d
 
o
f

1
,
5
0
0

2
.
0
0
%

3
0

H
e
a
r
i
n
g

3
.
0
0
0

2
.
0
0
5

6
0

D
e
a
f

1
,
5
0
0

.
1
0
%

2

3
,
0
0
0

.
1
0
e

3
'

P
a
r
t
i
a
l
l
y

1
.
5
0
0

.
0
6
6

1
S
i
g
h
t
e
d

3
,
0
0
0

.
0
6
6

2

B
l
i
n
d

1
,
5
0
0

.
0
2
S

0

3
,
0
'

.
0
2
%

1

C
r
i
p
p
l
e
d

1
,
5
0
0

.
5
0
e

0

3
,
0
0
0

.
5
0
%

1
5

O
t
h
e
r
 
H
e
a
l
t
h

1
.
5
0
0

.
5
0
%

6
I
m
p
a
i
r
e
d

3
.
0
0
0

.
5
0
%

1
5

P
l
a
g
e
.
 
a
f
t
 
P
O
S
S
I
B
I
L
I
T
I
E
S

M
o
u
l
d
 
n
e
c
e
s
s
i
t
a
t
e
 
m
e
n
d
i
n
g
 
s
t
u
d
e
n
t
s
 
t
o
 
o
t
h
e
r
 
d
i
s
t
r
i
c
t
 
o
r

co
en

ty
 P

C
O

gr
al

lt
S
h
o
u
l
d
 
a
r
r
a
n
g
e
 
o
r
 
c
o
o
p
e
r
a
t
i
v
e
 
b
a
s
i
s
 
f
o
r
 
l
a
r
g
e
r
 
p
r
o
g
r
a
m
 
w
i
t
h

1
6
-
3
0
 
s
t
u
d
e
n
t
s
 
f
o
r
 
t
h
r
e
e
 
t
r
a
i
n
a
b
l
e
 
c
l
a
s
s
e
s
.

S
u
f
f
i
c
i
e
n
t
 
f
o
r
 
t
w
o
 
l
e
v
e
l
s
 
o
f
 
p
r
o
g
a
d
m
e
d
a
s
 
(
e
l
a
m
e
n
t
a
r
y
 
6

i
n
t
e
r
m
e
d
i
a
t
e
)
 
s
h
o
u
l
d
 
a
r
r
a
n
g
e
 
f
o
r
 
h
i
g
h
 
s
c
h
o
o
l
 
s
t
u
d
e
n
t
s
 
t
o

a
t
t
e
n
d
 
a
 
c
o
m
p
r
e
h
e
n
s
i
v
e
 
h
i
g
h
 
s
c
h
o
o
l

pr
ou

ra
n.

S
u
f
f
i
c
i
e
n
t
 
f
o
r
 
a
l
l
 
a
g
e
 
r
a
n
g
e
s
 
a
n
d
 
f
l
e
x
i
b
i
l
i
t
y
 
o
f
 
p
r
o
g
r
a
m
i
n
g

E
s
p
e
c
i
a
l
 
c
l
a
s
s
e
s
 
a
n
d
 
r
e
s
o
u
r
c
e
 
r
e
a
d
.

S
u
f
f
i
c
i
e
n
t
 
s
i
r
e
 
f
o
r
 
r
e
s
o
u
r
c
e
 
/
i
t
i
n
e
r
a
n
t
 
s
e
r
v
i
c
e
s
 
a
n
d
 
r
e
s
o
u
r
c
e

r
o
o
m
 
f
o
r
 
a
 
f
e
w
 
s
t
u
d
e
n
t
s
.

S
u
f
f
i
c
i
e
n
t
 
s
i
z
e
 
f
o
r
 
r
e
s
o
u
r
c
e
/
I
t
i
n
e
r
a
n
t
 
s
e
r
v
i
c
e
s
 
a
n
d
 
r
e
s
o
u
r
c
e

r
o
o
m
 
f
o
r
 
a
 
f
e
w
 
s
t
u
d
e
n
t
s
.

S
u
f
f
i
c
i
e
n
t
 
f
o
r
 
r
e
m
o
u
r
c
e
/
i
t
i
n
e
r
m
e
e
t
 
P
r
o
g
r
a
m
m
i
n
g
.

S
u
f
f
i
c
i
e
n
t
 
f
o
r
 
r
e
s
o
u
r
c
e
f
i
t
i
m
m
a
n
t
e
r
o
g
r
a
m
i
n
e
-

S
e
r
v
e
d
 
o
n
 
i
t
i
n
e
r
a
n
t
 
t
e
a
c
h
e
r
 
b
a
s
i
s
.

S
e
r
v
e
d
 
e
n
 
i
t
i
n
e
r
a
n
t
 
t
e
a
c
h
e
r
 
b
a
s
i
s
.

s
p
e
e
c
h
 
c
l
i
n
i
c
i
a
n
 
i
n
 
r
a
m
o
u
r
c
e
/
i
t
i
n
e
r
e
n
t
 
S
e
a
g
r
a
m
-

S
u
f
f
i
c
i
e
n
t
 
n
u
m
b
e
r
 
f
o
r
 
r
e
s
o
u
r
c
e
/
i
t
i
n
e
r
a
n
t
 
p
r
o
g
r
a
m
.

.
.
.
.

0
.
1

M
o
u
l
d
 
n
e
c
e
s
s
i
t
a
t
e
 
p
r
o
g
r
a
m
m
i
n
g
 
o
n
 
b
a
s
i
s
 
o
f
 
9
,
0
0
0
5
 
s
t
u
d
e
n
t

m
.
.
.
.

e
n
r
o
l
l
m
e
n
t
 
b
a
s
i
s
.

P
l
a
c
a
m
m
a
t
 
a
t
 
S
c
h
o
o
l
 
f
o
r
 
t
h
e
 
D
e
a
f
 
o
r

l
a
r
g
e
 
c
o
u
n
t
y
/
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
 
p
r
o
g
r
a
m
.

M
o
u
l
d
 
n
e
c
e
s
s
i
t
a
t
e
 
p
r
o
g
r
a
m
i
n
g
 
o
n
 
b
a
s
i
s
 
o
f
 
9
,
0
0
0
s
 
s
t
u
d
e
n
t

e
n
r
o
l
l
m
e
n
t
 
b
a
s
i
s
.

P
l
a
c
e
m
e
n
t
 
a
t
 
S
c
h
o
o
l
 
f
o
r
 
t
h
e
 
D
e
a
f
 
o
r

l
a
r
g
e
 
c
o
o
n
t
y
/
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
 
o
r
a
l
r
a
n
.

M
o
t
 
s
u
f
f
i
c
i
e
n
t
 
f
o
r
 
f
u
l
l
 
t
i
m
e
 
e
z
o
o
r
a
m
.

N
e
s
o
u
r
c
e
/
i
t
i
n
e
r
a
n
t

pr
og

ra
m

.

M
o
u
l
d
 
r
e
q
u
i
r
e
 
r
e
g
i
o
n
a
l
/
o
u
l
t
i
 
-
r
e
g
i
o
n
a
l
 
p
r
o
g
r
a
m
m
i
n
g
.
 
S
o
m
e

s
t
u
d
e
n
t
s
 
=
m
y
 
a
t
t
e
n
d
 
S
c
h
o
o
l
 
f
o
r
 
t
h
e
 
M
i
n
d
.

M
o
u
l
d
 
r
e
q
u
i
r
e
 
r
o
g
i
e
m
e
a
l
/
u
N
i
t
i
-
r
e
g
i
o
n
a
l
 
E
e
o
g
r
a
m
n
i
n
g
.
 
S
o
m
e

s
t
u
d
e
n
t
s
 
m
a
y
 
a
t
t
e
n
d
 
S
c
h
o
o
l
 
f
o
r
 
t
h
e
 
B
l
i
n
d
.

R
e
s
o
u
r
c
e
/
i
t
i
n
e
r
a
n
t
 
p
r
o
g
r
a
m
 
a
n
d
 
s
o
m
e
 
h
o
s
p
i
t
a
l
i
r
e
d
/
h
o
n
e
b
o
u
n
d

o
r
 
p
l
a
c
e
m
e
n
t
 
i
n
 
p
r
i
v
a
t
e
 
s
c
h
o
o
l
.

R
e
s
o
u
r
c
e
 
/
i
t
i
n
e
r
a
n
t
 
p
r
o
g
r
a
m
 
a
n
d
 
s
o
m
a
 
h
o
s
p
i
t
a
l
i
z
e
d
i
h
o
n
s
b
o
u
n
d

o
r

i
n
 
p
r
i
v
a
t
e
 
s
c
h
o
o
l
.

M
i
n
i
m
a
l
 
m
o
d
i
f
i
c
a
t
i
o
n
 
o
f
 
p
r
o
g
r
a
m
 
b
y
 
r
e
s
o
u
r
c
e
 
t
e
a
c
h
e
r
 
-
 
a

f
e
w
 
s
t
u
d
e
n
t
s
 
w
i
l
l
 
r
e
q
u
i
r
e
 
h
o
s
p
i
t
a
l
/
h
o
m
e
b
o
u
n
d
 
i
n
s
t
r
u
c
t
i
o
n

i
n
 
t
h
i
s
 
a
r
e
a
.

M
i
n
i
m
a
l
 
m
o
d
i
f
i
c
a
t
i
o
n
 
o
f
 
w
o
w
s
 
b
y

re
so

ur
ce

t
e
a
c
h
e
r
 
-
 
a

f
e
w
 
s
t
u
d
e
n
t
s
 
w
i
l
l
 
r
e
q
u
i
r
e
 
h
o
s
p
i
t
a
l
/
b
o
s
a
b
o
u
n
d
 
i
n
s
t
r
u
c
t
i
o
n

i
n
 
t
h
i
s
 
a
r
e
a
.



;
I

I

I

1

3
1

O.



D
E
P
T
H
/
M
I
M
S
 
O
F
 
H
A
N
D
I
C
A
P
P
E
D
 
C
R
I
L
D
R
E
N

1
.
 
T
r
a
i
n
a
b
l
e
 
M
e
n
t
a
l
l
y
 
R
e
t
a
r
d
e
d

T
h
e
s
e
 
a
r
e
 
t
h
e
 
c
h
i
l
d
r
e
n
 
i
n
 
t
h
e
 
3
0
 
I
Q
 
t
o
 
S
O
 
I
Q
 
r
a
n
g
e
,
 
h
a
v
i
n
g
 
a
b
i
l
i
t
y

l
i
m
i
t
e
d
 
t
o
 
n
o
n
a
c
a
d
e
m
i
c
 
S
h
i
l
l
s
.

T
h
e
y
 
m
a
y

b
e
 
t
a
u
g
h
t
 
s
e
l
f
 
c
a
r
e
,
 
s
o
c
i
a
l
 
a
d
e
q
u
a
c
y
 
a
n
d
 
m
a
n
u
a
l
 
t
a
s
k
s
.

E
v
e
n
 
t
h
o
u
g
h
 
t
h
e
y
 
m
a
y
 
b
e
 
u
n
d
e
r
 
s
u
p
e
r
v
i
s
i
o
n
 
t
h
r
o
u
g
h
o
u
t

l
i
f
e
 
t
h
e
y
 
m
a
y
 
b
e
 
e
x
p
e
c
t
e
d
 
t
o
 
b
e
c
o
m
e
 
p
a
r
t
i
a
l
l
y
 
s
e
l
f
-
s
u
s
t
a
i
n
i
n
g
.

2
.
 
E
d
u
c
a
b
l
e
 
M
e
n
t
a
l
l
y
 
R
e
t
a
r
d
e
d

T
h
e
s
e
 
a
r
e
 
t
h
e
 
C
h
i
l
d
r
e
n
 
i
n
 
t
h
e
 
S
O
 
I
Q
,
 
6
0
 
I
Q
 
a
n
d
 
7
0
 
I
Q
 
r
a
n
g
e
,
 
h
a
v
i
n
g
 
e
d
u
c
a
b
i
l
i
t
y

i
n
 
t
h
e
 
s
o
c
i
a
l
 
a
r
e
a
 
a
n
d
 
w
h
o
 
c
a
n

l
e
a
r
n
 
a
c
a
d
e
m
i
c
 
s
k
i
l
l
s
 
w
i
t
h
 
s
o
m
e
 
l
i
m
i
t
a
t
i
o
n
s
.

T
h
e
y
 
c
a
n
 
b
e
 
e
x
p
e
c
t
e
d
 
t
o
 
b
s
c
o
m
e
 
w
h
o
l
l
y
 
o
r
 
p
a
r
t
i
a
l
l
y
 
s
e
l
f
-
s
u
p
p
o
r
t
i
n
g

i
n
 
a
d
u
l
t
 
l
i
f
e
.

3
.
 
l
e
a
r
n
i
n
g
 
D
i
s
a
b
l
e
d

C
h
i
l
d
r
e
n
 
w
h
o
 
a
r
e
 
s
a
i
d
 
t
o
 
h
a
v
e
 
s
p
e
c
i
a
l
 
l
e
a
r
n
i
n
g
 
d
i
s
a
b
i
l
i
t
i
e
s
 
w
h
e
n
 
t
h
e
y
 
h
a
v
e
 
a

d
i
s
o
r
d
e
r
 
i
n
 
o
n
e
 
o
r
 
m
o
r
e
 
o
f
 
t
h
e
 
b
a
s
i
c

p
s
y
c
h
o
l
o
g
i
c
a
l
 
p
r
o
c
e
s
s
e
s
 
I
n
v
o
l
-
Y
e
d
 
i
n
 
u
n
d
e
r
s
t
a
n
d
i
n
g
 
o
r
 
i
n
 
u
s
i
n
g
 
l
a
n
g
u
a
g
e
,
 
s
p
o
k
e
n

o
r
 
w
r
i
t
t
e
n
,
 
w
h
i
c
h
 
d
i
s
o
r
d
e
r
 
m
a
y

m
a
n
i
f
e
s
t
 
i
t
s
e
l
f
 
i
n
 
i
m
p
e
r
f
e
c
t
 
f
u
n
c
t
i
o
n
 
i
n
 
l
i
s
t
e
n
i
n
g
,
 
t
h
i
n
k
i
n
g
,
 
s
p
e
a
k
i
n
g
,
 
r
e
a
d
i
n
g
.
 
w
r
i
t
i
n
g
,
 
s
p
e
l
l
i
n
g
 
o
r

d
o
i
n
g

m
a
t
h
e
m
a
t
i
c
a
l
 
c
a
l
c
u
l
a
t
i
o
n
s
.

S
u
c
h
 
d
i
s
o
r
d
e
r
s
 
i
n
c
l
u
d
e
 
c
o
n
d
i
t
i
o
n
s
 
d
e
s
c
r
i
b
e
d
 
a
s
 
p
e
r
c
e
p
t
u
a
l
 
h
a
n
d
i
c
a
p
s
,
 
b
r
a
i
n
 
i
n
j
u
r
y
.

m
i
n
i
m
a
l
 
b
r
a
i
n
 
d
y
s
f
u
n
c
t
i
o
n
,
 
d
y
s
l
e
x
i
a
,
 
a
n
d
 
d
e
v
e
l
o
p
m
e
n
t
a
l
 
a
n
e
m
i
a
 
b
u
t
 
d
o
 
n
o
t
 
i
n
c
l
u
d
e
 
t
h
o
s
e

w
i
t
h
 
l
e
a
r
n
i
n
g
 
p
r
o
b
l
e
m
s

p
r
i
m
a
r
i
l
y
 
t
h
e
 
r
e
s
u
l
t
 
o
f
 
v
i
s
u
a
l
,
 
b
e
a
r
i
n
g
 
o
r
 
m
o
t
o
r
 
h
a
n
d
i
c
a
p
s
,
 
o
f
 
m
e
n
t
a
l
 
r
e
t
a
r
d
a
t
i
o
n
,
 
o
r

e
m
o
t
i
o
n
a
l
 
d
i
s
t
u
r
b
a
n
c
e
 
o
r

o
f
 
e
n
v
i
r
o
n
m
e
n
t
a
l
 
d
i
s
a
d
v
a
n
t
a
g
e
.

am
m

o
M
o
n
o
g
r
a
p
h
 
N
o
.
 
3
)

4
.
 
E
m
o
t
i
o
n
a
l
l
y
 
D
i
s
t
u
r
b
e
d

T
h
e
s
e
 
a
r
e
 
t
h
e
 
c
h
i
l
d
r
e
n
 
w
h
o
 
d
e
m
o
n
s
t
r
a
t
e
 
o
n
e
 
o
r
 
m
o
r
e
 
o
f
 
t
h
e
 
f
o
l
l
o
w
i
n
g
 
c
h
a
r
a
c
t
e
r
i
s
t
i
c
s
 
t
o
 
a
s
e
r
k
e
D
 
'
=
t
e
n
t
 
a
n
d
 
o
v
e
r

a
 
p
e
r
i
o
d
 
o
f
 
t
i
m
e
:

a
.
 
A
n
 
i
n
a
b
i
l
i
t
y
 
t
o
 
l
e
a
r
n
 
w
h
i
c
h
 
c
a
n
n
o
t
 
b
e
 
e
x
p
l
a
i
n
e
d
 
b
y
 
i
n
t
e
l
l
e
c
t
u
a
l
,
 
s
e
n
s
o
r
y
 
o
r
h
e
a
l
t
h
 
f
a
c
t
o
r
s
.

b
.
 
A
n
 
i
n
a
b
i
l
i
t
y
 
t
o
 
b
u
i
l
d
 
o
r
 
m
a
i
n
t
a
i
n
 
s
a
t
i
s
f
a
c
t
o
r
y
 
i
n
t
e
r
-
p
e
r
s
o
n
a
l
 
r
e
l
a
t
i
o
n
s
h
i
p
s
 
w
i
t
h
 
p
e
e
r
s
a
n
d
 
t
e
a
d
h
e
r
s
.

c
.
 
I
n
a
p
p
r
o
r
r
i
a
t
e
 
t
y
p
e
s
 
o
f
 
b
e
h
a
v
i
o
r
 
o
r
 
f
e
e
l
i
n
g
s
 
u
n
d
e
r
 
n
o
r
m
a
l
 
c
o
n
d
i
t
i
o
n
s
.

d
.
 
A
 
g
e
n
e
r
a
l
,
 
p
e
r
v
a
s
i
v
e
 
m
o
o
d
 
o
f
 
u
n
h
a
p
p
i
n
e
s
s
 
o
r
 
d
e
p
r
e
s
s
i
o
n
.

e
.
 
A
 
t
e
n
d
e
n
c
y
 
t
o
 
d
e
v
e
l
o
p
 
p
h
y
s
i
c
a
l
 
s
y
m
p
t
o
m
,
 
p
a
i
n
s
,
 
o
r
 
f
e
a
r
s
 
a
s
s
o
c
i
a
t
e
d
w
i
t
h
 
p
e
r
s
o
n
a
l
 
o
r
 
s
c
h
o
o
l
 
p
r
o
b
l
e
m
s
.

(
M
o
w
e
r
,
 
1
9
6
9
1



S
.
 
S
p
e
e
c
h
 
I
m
p
a
i
r
e
d

T
h
e
s
e
 
a
r
e
 
t
h
e
 
c
h
i
l
d
r
e
n
 
w
h
o
s
e
 
s
p
e
e
c
h
 
i
s
 
d
e
f
e
c
t
i
v
e
 
t
o
 
t
h
e
 
e
x
t
e
n
t
 
t
h
a
t
 
i
t
 
d
e
v
i
a
t
e
s
 
s
o
 
f
a
r
 
f
r
o
m
 
t
h
e
 
s
p
e
e
c
h
 
o
f

o
t
h
e
r
 
p
e
o
p
l
e
 
t
h
a
t
 
i
t
 
c
a
l
l
s
 
a
t
t
e
n
t
i
o
n
 
t
o
 
i
t
s
e
l
f
,
 
i
n
t
e
r
f
e
r
e
s
 
w
i
t
h
 
c
o
m
m
u
n
i
c
a
t
i
o
n
.
 
o
r
 
c
a
u
s
e
s
 
i
t
s
 
p
o
s
s
e
s
s
o
r
 
t
o

b
e
 
m
a
l
a
d
j
u
s
t
e
d
.

6
.
 
H
a
r
d
 
o
f
 
H
e
a
r
i
n
g

T
h
e
s
e
 
a
r
e
 
t
h
e
 
c
h
i
l
d
r
e
n
 
w
i
t
h
 
h
e
a
r
i
n
g
 
l
o
s
s
e
s
 
s
o
 
s
e
v
e
r
e
 
t
h
a
t
 
t
h
e
y
 
i
n
t
e
r
f
e
r
e
 
w
i
t
h
 
c
o
m
m
u
n
i
c
a
t
i
o
n
 
a
n
d
 
w
i
t
h
 
t
h
e

n
o
r
m
a
l
 
d
e
v
e
l
o
p
m
e
n
t
 
o
f
 
l
a
n
g
u
a
g
e
 
a
n
d
 
s
p
e
e
c
h
 
a
n
d
 
r
e
q
u
i
r
e
 
s
p
e
c
i
a
l
 
e
q
u
i
p
m
e
n
t
 
a
n
d
 
s
p
e
c
i
a
l
 
i
n
s
t
r
u
c
t
i
o
n
.

7
.
 
D
e
a
f

T
h
e
s
e
 
a
r
e
 
t
h
e
 
C
h
i
l
d
r
e
n
 
i
n
 
w
h
o
m
 
t
h
e
 
s
e
n
s
e
 
o
f
 
h
e
a
r
i
n
g
.
 
e
i
t
h
e
r
 
w
i
t
h
 
o
r
 
w
i
t
h
o
u
t
 
a
 
h
e
a
r
i
n
g
 
a
i
d
.
 
i
s
 
i
n
s
u
f
f
i
c
i
e
n
t

f
o
r
 
i
n
t
e
r
p
r
e
t
i
n
g
 
s
p
e
e
c
h
.

S
.
 
V
i
s
u
a
l
l
y
 
I
m
p
a
i
r
e
d

c
h
i
l
d
r
e
n
 
w
i
t
h
 
2
0
/
7
0
 
v
i
s
i
o
n
 
i
n
 
t
h
e
 
b
e
t
t
e
r
 
e
y
e
 
a
f
t
e
r
 
c
o
r
r
e
c
t
i
o
n
s
 
a
r
e
 
c
o
n
s
i
d
e
r
e
d
 
a
s
 
p
a
r
t
i
a
l
l
y
 
s
i
g
h
t
e
d
.
 
A
 
b
l
i
n
d

p
e
r
s
o
n
 
i
s
 
d
e
f
i
n
e
d
 
a
s
 
o
n
e
 
w
i
t
h
 
m
e
a
s
u
r
e
d
 
l
o
s
s
 
o
f
 
2
0
/
2
0
0
 
o
r
 
l
e
s
s
 
i
n
 
t
h
e
 
b
e
t
t
e
r
 
e
y
e
 
a
f
t
e
r
 
t
h
e
 
b
e
s
t
 
p
o
s
s
i
b
l
e

c
o
r
r
e
c
t
i
o
n
 
o
r
 
a
 
r
e
s
t
r
i
c
t
e
d
 
f
i
e
l
d
 
o
f
 
v
i
s
i
o
n
 
o
f
 
2
0
 
d
e
g
r
e
e
s
 
o
r
 
l
e
s
s
.

9
.
 
C
r
i
p
p
l
e
d

T
h
e
s
e
 
a
r
e
 
c
h
i
l
d
r
e
n
 
w
h
o
 
b
e
c
a
u
s
e
 
o
f
 
p
h
y
s
i
c
a
l
 
d
i
s
a
b
i
l
i
t
i
e
s
 
r
e
q
u
i
r
e
 
a
 
m
o
d
i
f
i
e
d
 
c
u
r
r
i
c
u
l
u
m
 
o
r
 
o
t
h
e
r
 
s
p
e
c
i
a
l
 
s
e
r
v
i
c
e
s
.

1
0
.
 
O
t
h
e
r
 
H
e
a
l
t
h
 
I
m
p
a
i
r
e
d

T
h
e
s
e
 
a
r
e
 
t
h
e
 
c
h
i
l
d
r
e
n
 
w
i
t
h
 
a
 
c
h
r
o
n
i
c
 
d
i
s
e
a
s
e
 
o
r
 
t
e
m
p
o
r
a
r
y
 
i
l
l
n
e
s
s
 
w
h
o
 
r
e
q
u
i
r
e
 
s
p
e
c
i
a
l
 
s
e
r
v
i
c
e
s
 
o
r
 
m
o
d
i
f
i
c
a
t
i
o
n
s

i
n
 
t
h
e
i
r
 
e
d
u
c
a
t
i
o
n
a
l
 
p
r
o
g
r
a
m
s
.



P
R
O
J
E
C
T
I
O
N
 
O
r
 
1
7
:
0
3
C
A
T
I
0
N
A
L
 
R
E
E
D

F
o
r
 
t
h
e
 
P
l
a
n
n
i
n
g

U
n
i
t
 
g
i
v
e
 
T
o
t
a
l

N
u
m
b
e
r
 
o
f
 
r
e
g
a
-

l
a
r
l
y
 
e
n
r
o
l
l
e
d

E
x
p
e
c
t
e
d
 
A
d
d
i
t
i
o
n
a
l
 
n
i
t
e
r
 
o
f
 
H
a
n
d
i
c
a
p
p
e
d

t
o
 
b
e
 
S
e
r
v
e
d
 
E
a
c
h
 
Y
e
a
r

s
t
u
d
e
n
t
s
.

a
=
1
2
 
o
r
 
1
-
1
2

A
B

C
D

1
9
7
3
-
7
4

E
1
9
7
4
-
7
5

F
1
9
7
5
-
7
6

G
1
9
7
6
-
7
7

H
1
9
7
7
 
-
7
6

I
1
9
7
6
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c
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n
c
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r
e
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o
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a
n
d
i
c
a
p

P
r
o
j
e
c
t
e
d

M
a
h
e
r
 
H
y

C
a
t
e
g
o
r
y

M
e
m
b
e
r

C
u
r
r
e
n
t
l
y

I
d
e
n
t
i
f
i
e
d

&
R
e
c
e
i
v
i
n
g

S
e
r
v
i
c
e
s

N
u
m
b
e
r

I
d
e
n
t
i
f
i
e
d

a
n
d
 
M
e
t

R
e
c
e
i
v
i
n
g

S
e
r
v
i
c
e
s

D
i
f
f
e
r
e
n
c
e

B
e
t
w
e
e
n

P
r
o
j
e
c
t
e
d

I
n
c
i
d
e
n
c
e

A
 
A
c
t
u
a
l

N
u
m
b
e
r

I
d
e
n
t
i
f
i
e
d
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B
e
i
n
g

S
e
r
v
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T
r
a
i
n
a
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l
e
 
M
e
n
t
a
l
l
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R
e
t
a
r
d
e
d
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c
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l
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e
n
t
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l
l
y

R
e
t
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r
d
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c
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.
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b
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e
e
c
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r
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.
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r
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e
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n
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.
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a
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r
t
i
a
l
l
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i
g
h
t
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.
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i
n
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.
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r
i
p
p
l
e
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r
e
d

.
5
0
%

.

-1
0-



PR
O

JE
C

T
IO

N
 F

O
R

 E
ST

D
4A

T
D

IG
 N

E
E

D
S)

 S
PE

C
IA

L
 E

D
U

C
A

T
IO

N
 P

E
R

SO
N

N
E

L

N
um

be
r 

of
C

hi
ld

re
n

Pr
ed

ic
te

d

N
um

be
r 

of
C

hi
ld

re
n

Id
en

tif
ie

d

Su
gg

es
te

d
T

ea
ch

er
Pu

pi
l R

at
io

Pr
og

ra
m

19
73

-7
4

Pr
og

ra
m

'
19

74
-7

5
iP

oo
gr

am
19

75
-7

6

-

Pr
og

ra
m

19
76

-7
7

Pr
og

ra
m

19
77

-7
8

p

Pr
og

ra
m

a
19

78
-7

9
Pr

og
ra

m
19

79
-8

0
T

ra
in

ab
le

 M
en

ta
lly

R
et

ar
de

d*
.2

5%
1/

10
A

.

E
du

ca
bl

e 
M

en
ta

lly
R

et
ar

de
d*

2.
00

%
1/

15
Sp

ec
if

ic
 L

ea
rn

in
g

D
ita

bi
lit

ie
s*

5.
00

%
1/

60
.

E
m

ot
io

na
lly

D
is

tu
rb

ed
*

3.
00

%

1

1/
10

Sp
ee

ch
Im

pa
ir

ed
5.

00
%

1/
60

r

H
ar

d 
of

H
ea

ri
ng

*
2.

00
%

1/
20

I

,

D
ea

f
.1

0%
1/

10
4

'

Pa
rt

ia
lly

Si
gh

te
d*

.0
6%

1/
15

1

B
lin

d
.0

2%
1/

10
C

ri
pp

le
d*

.5
0%

1/
10

1

.
O

th
er

 H
ea

lth
Im

pa
ir

ed
.5

0%
i
.

*S
pe

ci
al

 s
ch

oo
ls

 o
r 

ot
he

r 
pr

ov
is

io
ns

 b
ei

ng
 m

ad
e 

fo
r.



191* .ZPFPI 6141 

PI pi P 'Vt/tir 
4 

r 
A 

e la -4 
iiiiiLFIzIFII fitil 11 

. 
ake ... 61 ... al Ph I% 1P 6 VI 

I 1 4 ii Irt: ' . . 'Ye,* 

N3 N. g 6( tli 0 ,. op ti it "e l% 1111 

114 

. 

ill 
1; gl 14 

PI i; 6) G. 4 (4 ts tb II! 

ISM 

it 
0 

1 
1.1 

!kip 
i I 

It 

te 

41 

44 

ggEI 



P
l
a
n
n
i
n
g
 
G
o
a
l

S
y
s
t
e
m
a
t
i
c
a
l
l
y
 
i
d
e
n
t
i
f
y
 
a
l
l

h
a
n
d
i
c
a
p
p
e
d
 
s
t
u
d
e
n
t
s
 
i
n
 
t
h
e

d
i
s
t
r
i
c
t
.

P
A
R
T
 
I
V
 
-
 
I
D
E
N
T
I
F
I
C
A
T
I
O
N
 
O
F
 
H
A
N
D
I
C
A
P
P
E
D
 
C
H
I
L
D
R
E
N

P
l
a
n
n
i
n
g
 
G
u
i
d
e
l
i
n
e
s

T
o
 
i
d
e
n
t
i
f
y
 
a
l
l
 
h
a
n
d
i
c
a
p
p
e
d
 
c
h
i
l
d
-

r
e
n
,
 
t
h
r
e
e
 
p
r
o
c
e
d
u
r
e
s
 
s
h
o
u
l
d
 
b
e

f
o
l
l
o
w
e
d
.

1
.
 
T
e
a
c
h
e
r
s
 
s
y
s
t
e
m
a
t
i
c
a
l
l
y
 
r
e
f
e
r

c
h
i
l
d
r
e
n
 
s
u
s
p
e
c
t
e
d
 
o
f
 
h
a
v
i
n
g

h
a
n
d
i
c
a
p
s
 
t
o
 
s
c
h
o
o
l
 
p
e
r
s
o
n
n
e
l
.

(
S
e
e
 
p
a
g
e
 
1
4
 
f
o
r
 
s
u
g
g
e
s
t
i
o
n
s

f
o
r
 
t
h
e
 
a
r
e
a
.
)

2
.
 
U
s
e
 
a
 
s
c
r
e
e
n
i
n
g
 
p
r
o
c
e
d
u
r
e
 
w
h
i
c
h

w
i
l
l
 
h
e
l
p
 
d
e
t
e
r
m
i
n
e
 
p
o
t
e
n
t
i
a
l
l
y

h
a
n
d
i
c
a
p
p
e
d
 
c
h
i
l
d
r
e
n
.
 
(
S
e
e
 
p
a
g
e

1
5
 
f
o
r
 
s
u
g
g
e
s
t
i
o
n
s
 
f
o
r
 
t
h
i
s

a
r
e
a
.
)

3
.
 
G
a
t
h
e
r
 
i
n
d
i
v
i
d
u
a
l
 
d
i
a
g
n
o
s
i
s
 
f
r
o
m

s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
p
e
r
s
o
n
n
e
l
 
o
r

c
o
m
m
u
n
i
t
y
 
a
g
e
n
c
i
e
s
.
 
(
S
e
e
 
p
a
g
e
 
1
6

f
o
r
 
a
 
s
t
a
t
e
m
e
n
t
 
o
n
 
p
s
y
c
h
o
l
o
g
i
c
a
l

t
e
s
t
i
n
g
.
)

(
S
e
e
 
p
a
g
e
 
1
7
 
f
o
r
 
a
 
s
u
g
g
e
s
t
e
d

s
y
s
t
e
m
 
o
f
 
r
e
f
e
r
r
a
l
 
a
n
d
 
d
i
a
g
n
o
s
i
s
.
)

I
d
e
n
t
i
f
i
c
a
t
i
o
n
 
s
h
o
u
l
d
 
b
e
 
a
 
p
a
r
t
 
o
f

P
r
o
g
r
a
m
 
a
n
d
 
n
o
t
 
a
n
 
i
s
o
l
a
t
e
d
 
p
r
e
-

l
i
m
i
n
a
r
y
 
a
c
t
i
v
i
t
y
.

P
l
a
n
n
i
n
g
 
O
b
j
e
c
t
i
v
e
s

R
E
F
E
R
R
A
L

E
a
c
h
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
 
w
i
l
l
 
u
s
e
 
a
 
w
r
i
t
t
e
n

r
e
f
e
r
r
a
l
 
f
o
r
m
 
t
o
 
r
e
f
e
r
 
s
t
u
d
e
n
t
s
 
t
o

a
p
p
r
o
p
r
i
a
t
e
 
p
e
r
s
o
n
n
e
l
 
f
o
r
 
d
i
a
g
n
o
s
i
s
.

-
A
t
t
a
c
h
 
c
o
p
y
 
o
f
 
r
e
f
e
r
r
a
l
 
f
o
r
m

D
i
a
g
r
a
m
 
r
o
u
t
i
n
g
 
o
f
 
r
e
f
e
r
r
a
l
 
f
r
a
u
 
t
e
a
c
h
-

e
r
s
 
a
n
d
 
a
g
e
n
c
i
e
s
 
t
o
 
t
h
e
 
s
p
e
c
i
a
l
 
e
d
u
c
a
-

t
i
o
n
 
a
d
m
i
n
i
s
t
r
a
t
o
r

I
n
d
i
c
a
t
e
 
d
a
t
e
 
r
e
f
e
r
r
a
l
 
f
o
r
m
 
i
s
 
t
o
 
b
e

i
n
i
t
i
a
t
e
d
 
i
n
 
y
o
u
r
 
d
i
s
t
r
i
c
t

S
C
R
U
M
=

E
a
c
h
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
 
w
i
l
l
 
h
a
v
e
 
a
 
s
c
r
e
e
n
-

i
n
g
 
p
r
o
c
e
d
u
r
e
 
w
h
i
c
h
 
w
i
l
l
 
a
s
s
e
s
s
 
p
o
s
s
i
b
l
e

h
a
n
d
i
c
a
p
p
i
n
g
 
c
o
n
d
i
t
i
o
n
s
.

.

W
i
l
l
 
t
h
e
 
s
c
r
e
e
n
i
n
g
 
b
e
 
a
c
c
o
m
p
l
i
s
h
e
d
 
b
y

s
p
e
c
i
f
i
c
 
g
r
a
d
e
 
l
e
v
e
l
s
 
y
e
a
r
l
y
 
o
r
 
t
h
r
o
u
g
h
-

o
u
t
 
t
h
e
 
s
c
h
o
o
l
 
p
e
r
i
o
d
i
c
a
l
l
y
.
 
H
o
w
 
w
i
l
l

s
t
a
n
d
a
r
d
i
z
e
d
 
t
e
s
t
 
s
c
o
r
e
s
 
a
n
d
 
o
t
h
e
r
 
i
n
f
o
r
-

m
a
t
i
o
n
 
b
e
 
u
s
e
d
 
i
n
 
y
o
u
r
 
s
c
r
e
e
n
i
n
g
 
o
f
 
p
o
t
e
n
-

t
i
a
l
l
y
 
h
a
n
d
i
c
a
p
p
e
d
 
s
t
u
d
e
n
t
s
?
 
H
o
w
 
w
i
l
l

s
c
r
e
e
n
i
n
g
 
o
f
 
v
i
s
i
o
n
,
 
h
e
a
r
i
n
g
 
a
n
d
 
s
p
e
e
c
h

b
e
 
a
c
c
o
m
p
l
i
s
h
e
d
 
i
n
 
y
o
u
r
 
d
i
s
t
r
i
c
t
?
 
W
h
a
t

t
y
p
e
s
 
o
f
 
p
r
o
f
e
s
s
i
o
n
a
l
s
 
w
i
l
l
 
b
e
 
u
s
e
d
 
i
n

e
a
c
h
 
o
f
 
t
h
e
s
e
 
a
r
e
a
s
?

X
R
D
I
V
E
D
U
R
L
 
D
I
A
G
N
O
S
I
S

E
a
c
h
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
 
w
i
l
l
 
b
e
 
r
e
s
p
o
n
s
i
b
l
e

f
o
r
 
i
n
d
i
v
i
d
u
a
l
 
d
i
a
g
n
o
s
i
s
 
o
f
 
c
h
i
l
d
r
e
n
 
r
e
-

f
e
r
r
e
d
 
o
r
 
i
d
e
n
t
i
f
i
e
d
 
t
h
r
o
u
g
h
 
s
c
r
e
e
n
i
n
g

N
a
m
e
 
a
g
e
n
c
i
e
s
,
 
p
u
b
l
i
c
/
p
r
i
v
a
t
e
,
 
a
n
d
 
s
p
e
-

c
i
e
l
 
e
d
u
c
a
t
i
o
n
 
p
e
r
s
o
n
n
e
l
 
t
o
 
b
e
 
u
s
e
d
 
f
o
r

i
n
d
i
v
i
d
u
a
l
 
d
i
a
g
n
o
s
i
s
.
 
W
h
a
t
 
t
y
p
e
s
 
o
f
 
e
v
a
l
-

u
a
t
i
o
n
 
w
i
l
l
 
e
a
c
h
 
a
g
e
n
c
y
 
o
r
 
i
n
d
i
v
i
d
u
a
l
 
b
e

-
1
3
-

r
e
s
p
o
n
s
i
b
l
e
 
f
o
r
?



T
h
e
 
R
e
f
e
r
r
a
l
 
F
o
r
a
 
s
h
o
u
l
d
:

'
B
e
q
u
e
s
t
 
a
 
s
t
a
t
e
m
e
n
t
 
o
f
t
h
e
 
m
a
j
o
r
 
p
r
o
b
l
e
m

o
f
 
s
t
u
d
e
n
t
.

'
S
o
c
i
a
l
,

'
A
c
a
d
e
m
i
c
,

'
B
e
h
a
v
i
o
r
a
l

'
B
e
q
u
e
s
t
 
e
x
a
m
p
l
e
s
,
 
c
i
r
c
u
m
s
t
a
n
c
e
s
,

f
r
e
q
u
e
n
c
y

a
n
d
 
d
u
r
a
t
i
o
n
 
o
f
 
t
h
e
 
p
r
o
b
l
e
m
.

'
T
e
a
c
h
e
r
s
,
 
p
a
r
e
n
t
s
,
 
a
g
e
n
c
i
e
s
,
 
a
n
d
m
e
d
i
c
a
l

p
e
r
s
o
n
n
e
l
 
m
a
y
 
a
l
s
o
 
r
e
f
e
r
 
c
h
i
l
d
r
e
n

f
o
r

e
d
u
c
a
t
i
o
n
a
l
 
d
i
a
g
n
o
s
i
s
 
o
n
 
t
h
i
s
 
f
o
r
m
.

'
D
e
v
e
l
o
p
 
a
 
r
e
f
e
r
r
a
l
 
f
o
r
m
 
s
p
e
c
i
f
i
c
a
l
l
y
f
o
r

y
o
u
r
 
s
i
t
u
a
t
i
o
n
 
w
h
i
c
h
 
w
i
l
l
 
m
e
t
 
y
o
u
r
n
e
e
d
s
.

S
A
M
P
L
E
 
R
E
F
E
R
R
A
L
 
F
O
R
M

N
a
 
m
e
 
o
f
 
S
t
u
d
e
n
t

J
o
e
 
.
S
m
i
t
h

A
g
e
 
1
0

G
r
a
d
e

4

R
e
f
e
r
r
e
d
 
b
y
 
*
s
.
 
n
b
b
e
l
 
J
o
h
n
s
o
n

S
c
h
o
o
l

H
e
n
n
e
p
i
n

D
a
t
e
 
o
f
 
R
e
f
e
r
r
a
l

A
p
r
i
l
 
2
,
 
1
9
7
0

1
.
 
S
t
a
t
e
 
t
h
e
 
r
e
a
s
o
n
 
f
o
r
 
r
e
f
e
r
r
a
l
:
 
(
a
c
a
d
e
m
i
c
,

b
e
h
a
v
i
o
r
,
 
p
h
y
s
i
c
a
l
,

e
t
c
.
)

J
o
e
 
h
a
s
 
t
r
o
u
b
l
e
 
w
i
t
h
 
a
l
l
 
a
c
a
d
e
m
i
c
 
s
u
b
j
e
c
t
s
,
i
s
 
e
a
s
i
l
y
 
d
i
s
t
r
a
c
t
e
d

i
n
 
t
h
e
 
c
l
a
s
s
r
o
o
m
,
 
s
e
e
m
(
 
t
o
 
b
e
 
a
 
b
r
i
g
h
t

c
h
i
l
d
 
i
n
 
o
t
h
e
r
 
t
h
a
n

a
c
a
d
e
m
i
c
 
w
o
r
k
.

2
.
 
G
i
v
e
 
e
x
a
m
p
l
e
s
 
o
f
 
t
h
e
 
p
r
o
b
l
e
m
 
-
 
y
o
u
s
h
o
u
l
d
 
i
n
c
l
u
d
e
 
t
h
e
 
c
i
r
c
u
m
-

s
t
a
n
c
e
,
 
f
r
e
q
u
e
n
c
y
,
 
a
n
d
 
d
u
r
a
t
i
o
n
o
f
 
t
h
e
 
p
r
o
b
l
e
m
.

A
c
a
d
e
m
i
c
 
p
e
r
f
o
r
m
a
n
c
e
 
i
s
 
i
n
c
o
n
s
i
s
t
e
n
t
 
f
r
o
m
 
d
a
y
 
t
o
 
d
a
y
.
R
n
o
w
s

a
d
d
i
t
i
o
n
 
a
n
d
 
s
u
b
t
r
a
c
t
i
o
n
 
o
n
e
 
d
a
y
;
 
u
n
a
b
l
e
 
t
o
d
o
 
p
r
o
b
l
e
m
s
 
c
o
r
-

r
e
c
t
l
y
 
t
h
e
 
n
e
t
 
d
a
y
.

R
e
v
e
r
s
e
s
 
b
 
a
m
i
d
,
 
m
 
a
n
d
 
w
,
 
i
n
 
r
e
a
d
i
n
g

a
n
d
 
s
p
e
l
l
i
n
g
;
 
e
a
s
i
l
y
d
i
s
t
r
a
c
t
e
d
 
b
y
 
n
o
i
s
e
 
i
n
 
t
h
e
 
c
l
a
s
s
.

D
o
e
s
n
'
t
 
s
p
e
a
k
 
u
p
 
i
n

C
a
n
n
o
t
 
r
e
a
d
 
t
h
i
r
d
 
g
r
a
d
e
 
m
a
t
e
r
i
a
l

w
e
l
l
.

S
e
l
d
m
e
 
f
i
n
i
s
h
e
s
 
h
i
s
 
w
o
r
k
.

3
.
 
S
t
a
t
e
 
w
h
a
t
 
y
o
u
 
b
e
l
i
e
v
e
 
a
r
e
 
p
e
r
t
i
n
e
n
t
c
o
n
t
r
i
b
u
t
i
n
g
 
f
a
c
t
o
r
s
 
o
u
t
-

s
i
d
e
 
t
h
e
 
s
c
h
o
o
l
,
 
(
h
o
m
e
 
p
e
e
r
 
g
r
o
u
p
,

a
b
i
l
i
t
y
 
.
e
v
e
l
,
 
e
t
c
.
)
.

P
a
r
e
n
t
s
 
a
r
e
 
i
n
t
e
r
e
s
t
e
d
 
a
n
d
c
o
n
c
e
r
n
e
d
 
a
n
d
 
a
s
k
 
w
h
a
t
 
t
h
e
y
 
c
a
n
d
o

a
t
 
h
o
m
e
.

T
h
e
y
 
h
e
l
p
 
c
h
i
l
d
r
e
n
w
i
t
h
 
h
o
m
e
w
o
r
k
.

M
a
y
 
d
e
m
a
n
d
 
t
o
o

m
c
h
 
t
i
m
e
 
f
o
r
 
h
o
m
e
w
o
r
k
 
b
u
t
 
a
r
e
 
c
o
o
p
e
r
a
t
i
v
e
a
n
d
 
w
s
i
e
r
s
t
a
n
d
i
n
g
.

4
.
 
A
t
t
a
c
h
 
d
a
t
a
 
s
u
c
h
 
a
s
 
c
o
p
i
e
s
o
f
 
r
e
p
o
r
t
s
,
 
t
e
s
t
s
,
 
a
n
d
 
w
o
r
k

s
a
m
p
l
e
s
.

I
n
d
i
c
a
t
e
 
h
o
w
 
y
o
u
 
h
a
v
e
 
a
t
t
e
m
p
t
e
d
 
t
o
s
a
k
e
 
s
c
h
o
o
l
 
w
o
r
k
 
a
p
p
r
o
p
r
i
a
t
e

a
n
d
 
i
n
d
i
c
a
t
e
 
d
e
g
r
e
e
 
o
f
 
s
u
c
c
e
s
s
.

-
1
4
-



C
o
m
p
l
e
t
e
 
s
c
r
e
e
n
i
n
g
 
o
f
 
p
o
t
e
n
t
i
a
l
l
y
 
h
a
n
d
i
-

c
a
p
p
e
d
 
s
t
u
d
e
n
t
s
 
m
a
y
 
b
e
 
a
c
c
o
m
p
l
i
s
h
e
d
 
b
y

y
e
a
r
l
y
 
s
c
r
e
e
n
i
n
g
 
o
f
 
o
n
e
 
e
l
e
m
e
n
t
a
r
y
 
g
r
a
d
e

(
e
i
t
h
e
r
 
g
r
a
d
e
s
 
2
 
o
r
 
3
)
 
o
r
 
b
y
 
c
o
n
d
u
c
t
i
n
g

p
e
r
i
o
d
i
c
 
s
c
r
e
e
n
i
n
g
 
o
f
 
g
r
a
d
e
s
 
1
-
8
.

T
h
e

l
a
t
t
e
r
 
c
o
u
l
d
 
b
e
 
d
o
n
e
 
e
v
e
r
y
 
t
w
o
 
t
o

t
h
r
e
e
 
y
e
a
r
s
.

S
a
e
l
E
M
I
N
G
 
P
R
O
C
E
D
U
R
E

I
n
f
o
r
m
a
l
 
S
c
r
e
e
n
i
n
g

C
o
m
p
l
e
t
e
 
c
h
e
c
k
i
n
g
 
o
f
 
c
u
m
u
l
a
t
i
v
e
 
r
e
c
o
r
d
s
 
f
o
r
 
t
e
s
t

i
n
f
o
r
m
a
t
i
o
n
 
w
h
i
c
h
 
m
a
y
 
s
h
o
w
 
d
e
v
e
l
o
p
m
e
n
t
p
r
o
b
l
e
m
s

s
h
o
u
l
d
 
b
e
 
d
o
n
e
 
b
y
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
s
a
n
 
a
 
r
e
g
u
l
a
r

b
a
s
i
s
.

F
o
r
m
a
l
 
S
O
r
e
e
n
i
n
g

S
o
m
e
 
t
y
p
e
s
 
o
f
 
s
c
r
e
e
n
i
n
g
 
t
e
s
t
s
 
(
n
p
e
e
d
h
,
 
v
i
s
i
o
n
,
b
e
a
r
i
n
g
)

u
s
i
n
g
 
s
p
e
c
i
f
i
c
 
i
n
s
t
r
u
m
e
n
t
s
 
d
l
o
u
l
d
 
b
e
 
u
s
e
d
 
a
n
d
a
r
r
a
n
g
e
d

o
n
 
a
 
r
e
g
u
l
a
r
 
b
a
s
i
s
 
w
i
t
h
 
c
o
u
n
t
y
 
h
e
a
l
t
h
 
n
u
r
s
e
s
.
 
s
p
e
e
c
h

t
h
e
r
a
p
i
s
t
s
,
 
a
n
d
 
o
t
h
e
r
 
s
p
e
c
i
a
l
 
p
e
r
s
o
n
n
e
l
.

T
h
e
 
h
i
r
i
n
g
 
o
f
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
p
e
r
s
o
n
n
e
l
 
t
o
b
e
g
i
n
 
p
r
o
-

g
r
a
m
s
 
w
h
i
c
h
 
w
i
l
l
 
s
e
t
 
n
p
 
a
 
c
o
n
t
i
n
u
i
n
g
 
s
c
r
e
e
n
i
n
g
 
i
s
 
a
p
r
e
-

f
e
r
r
e
d
 
s
e
q
u
e
n
c
e
 
o
f
 
s
t
a
r
t
i
n
g
 
s
e
r
v
i
c
e
s
.



sc
ho
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sy
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ic
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st
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fo
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on
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 th
os
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ch
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fo
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w

ho
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w

ill
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os
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pr
ia

te
 -

su
gg

es
tin

g 
th

at
 s

ch
oo

l d
is

tr
ic

ts
 a

nd
 c

ou
nt

y
bo

ar
ds

 o
f 

sp
ec

ia
l e

du
ca

tio
n 

em
pl

oy
 e

du
ca

tio
na

l e
va

lu
at

or
s 

w
ho

 w
ill

sc
re

en
 c

hi
ld

re
n 

an
d 

id
en

tif
y 

th
os

e 
w

ho
 w

ill
ne

ed
 to

 b
e 

re
fe

rr
ed

 f
or

 p
sy

ch
ol

og
ic

al
 te

st
in

g.
cu

rr
en

t a
nd

 p
as

t
pr

ac
tic

e 
ha

s 
te

nd
ed

 to
 r

ev
er

se
 th

is
 p

ro
ce

ss
w

ith
 m

an
y 

ch
ild

re
n 

be
in

g 
re

fe
rr

ed
 f

or
 p

sy
ch

ol
og

ic
al

 te
st

s 
be

fo
re

th
ei

r
ed

uc
at

io
n 

re
co

rd
s 

an
d 

ot
he

r 
da

ta
 h

av
e 

be
en

 g
at

he
re

d 
an

d
as

se
ss

ed
.

A
 p

sy
ch

ol
og

ic
al

 te
st

 is
 a

n 
im

po
rt

an
t p

ar
t

of
 th

e 
ev

al
ua

tio
n 

of
 a

 c
hi

ld
 w

ho
 is

 b
ei

ng
 c

on
si

de
re

d 
fo

r 
pl

ac
em

en
t i

n 
a

sp
ec

ia
l e

du
ca

tio
n 

cl
as

sr
oo

m
, r

es
ow

ce
 r

oa
m

,
an

d 
sa

ve
 o

th
er

 s
pe

ci
al

 e
du

ca
tio

n 
se

rv
ic

es
.

H
ow

ev
er

, i
t i

s 
on

ly
 o

ne
 p

ar
t

of
 th

e 
da

ta
 w

hi
ch

 s
ho

ul
d 

be
 a

va
ila

bl
e 

to
 a

 p
la

ce
m

en
t

co
m

m
itt

ee
 f

or
 s

pe
ci

al
e
d
u
c
a
t
i
o
n
.

T
he

 D
ep

ar
tm

en
t o

f 
Pu

bl
ic

 I
ns

tr
uc

tio
n,

 S
pe

ci
al

 E
du

ca
tio

n,
 r

ec
og

ni
ze

s
th

e 
fo

llo
w

in
g 

pe
rs

on
s 

as
 q

ua
lif

ie
d 

un
de

r 
ap

pr
o-

pr
ia

te
 c

on
di

tio
ns

 to
 a

dm
in

is
te

r 
ba

si
c 

te
st

in
g 

of
 c

hi
ld

re
n.

Ps
va

zo
lo

qi
st

:
A

ny
 p

er
so

n 
w

ho
 b

ol
ds

 h
im

se
lf

 o
ut

 tc
 th

e 
pu

bl
ic

 b
y 

an
y

tit
le

 o
r 

de
sc

ri
pt

io
n 

of
 s

er
vi

ce
s 

re
pr

es
en

tin
g

hi
e'

 c
al

f 
as

 a
 p

sy
ch

ol
og

is
t f

or
 ic

am
pe

ne
at

io
n 

sh
al

l m
ee

t t
he

 r
eq

ui
re

m
en

ts
in

 S
ec

tio
n 

43
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2 
M

C
C

. U
nd

er
th

is
 s

ec
tio

n 
ps

yc
ho

lo
gi

st
s 

ar
e 

th
os

e 
w

ith
 a

 d
oc

to
ra

l d
eg

re
e 

in
 p

sy
ch

ol
og

y.
T

he
y 

m
ay

 w
or

k 
in

de
pe

n-
de

nt
ly

 w
ith

ou
t s

up
er

vi
si

on
 in

 te
st

in
g.

A
 p

er
so

n 
w

ith
 a

 m
as

te
r's

 d
eg

re
e 

in
 p

sy
ch

ol
og

y 
ca

n 
pr

ov
id

e 
te

st
in

g 
if

 s
up

er
vi

se
d 

by
 a

lic
en

se
d

ps
yc

ho
lo

gi
st

.
W

e 
as

s
th

at
 n

o 
ps

yc
ho

lo
gi

st
 w

ill
 g

iv
e 

te
st

s 
w

ith
 w

hi
ch

 h
e 

is
 n

ot
 s

ki
lle

d.

E
du

ca
tio

na
l E

va
lu

at
or

:: 
A

 p
er

so
n 

w
ith

 a
 m

as
te

r's
 d

eg
re

e 
in

 s
pe

ci
al

 e
du

ca
tio

n 
*l

ea
rn

in
g 

di
sa

bi
lit

ie
s 

e*
 te

ac
hi

ng
 th

e
es

ot
io

nm
ily

 d
is

tu
rb

ed
) 

w
ho

 h
as

 s
pe

ci
fi

c 
co

ur
se

w
or

k 
an

d 
su

pe
rv

is
ed

 p
ra

ct
ic

un
 in

 W
IS

C
,B

IN
. I

T
PA

 a
nd

ed
uc

at
io

na
l t

es
ts

 c
an

 te
st

 c
hi

ld
re

n 
in

 a
 s

pe
ci

al
 e

du
ca

tio
n 

pr
og

ra
m

 if
 s

up
er

vi
se

d 
by

 tb
i d

ir
ec

to
r 

of
sp

ec
ia

lie
du

ca
tio

n.
In

fo
rm

at
io

n 
fr

om
 th

es
e 

ev
al

ua
tio

ns
 w

ill
 b

e 
us

ed
 b

y 
th

e 
pl

ac
em

en
t c

om
m

itt
ee

 in
ar

ri
vi

nn
 a

t d
ec

is
io

ns
 r

el
at

iv
e 

to
 s

pe
ci

al
 e

du
ca

tio
n 

pl
ac

em
en

t-
E

du
ca

tio
n 

ev
al

ua
to

rs
 w

ill
 h

av
e 

ex
pe

rt
is

e 
in

 u
se

 o
f 

ed
uc

at
io

na
l t

es
ts

 to
 a

id
 in

 p
re

sc
ri

bi
ng

 in
st

ru
c-

tio
na

l s
tr

at
eg

ie
s 

fo
r 

ch
ild

re
n 

w
ith

 s
pe

ci
fi

c 
le

ar
ni

ng
 d

is
ab

ili
tie

s.
V

is
iti

ng
 C

ou
ns

el
or

 to
 S

oc
ia

lly
 a

nd
 E

m
ot

io
na

lly
 M

al
ad

ju
st

ed
 C

hi
ld

re
n:

 W
he

n 
th

e 
as

si
gn

m
en

t o
f 

th
e 

vi
si

tin
g 

co
un

se
lo

r
in

cl
oi

ew
 te

st
in

g 
of

 c
hi

ld
re

n 
fo

r 
pl

ac
em

en
t i

n 
sp

ec
ia

l e
du

ca
tio

n,
 b

e 
sh

al
l h

av
e 

ha
d 

a 
m

as
te

r's
 d

eg
re

e
in

 p
sy

ch
ol

og
y 

an
d 

ha
ve

 h
ad

 c
ou

rs
ew

or
k 

an
d 

su
pe

rv
is

ed
 p

ra
ct

ic
es

 in
 th

e 
te

st
s 

he
 w

ilt
 u

se
. I

nf
or

m
at

io
n

he
 o

bt
ai

ns
 w

ill
 b

e 
us

ed
 b

y 
a 

pl
ac

em
en

t c
om

m
itt

ee
 a

nd
 h

is
 w

or
k 

is
 u

nd
er

 th
e 

di
re

ct
io

n 
of

 th
e 

di
re

ct
or

of
 s

pe
ci

al
 e

du
ca

tio
n.

I
-

T
he

 e
du

ca
tio

na
l e

va
lu

at
or

 a
nd

 th
e 

vi
si

tin
g 

co
un

se
lo

r 
'w

ill
 m

ak
e 

re
fe

rr
al

 to
 th

e 
ps

yc
ho

lo
gi

st
 f

or
 p

sy
ch

ol
og

ic
al

te
st

in
g 

if
 it

 is
 to

 b
e 

us
ed

 d
ir

ec
tly

 f
or

 p
la

ce
m

en
t o

f 
th

e 
ch

ild
 in

 a
 s

ep
ar

at
e 

pr
og

ra
m

.
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P
A
R
T
 
V

P
L

O
F
 
I
D
E
N
T
I
F
I
E
D
S
A
M
D
I
C
A
P
P
E
D
 
C
K
F
L
D
R
E
N

P
l
a
n
n
i
n
g
 
G
o
a
l

E
s
t
a
b
l
i
s
h
 
p
r
n
o
l
e
a
r
e
s
 
a
n
d
 
r
e
s
p
o
n
-

s
i
b
i
l
i
t
i
e
s
 
f
o
r
 
r
l
a
c
e
m
e
n
t
 
o
f
 
i
d
e
s
-

t
i
t
l
e
d
 
h
n
d
i
c
a
p
t
s
d
 
c
h
i
l
d
r
e
n
 
i
n

s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
p
r
o
g
r
a
m
s
.

P
l
a
n
n
i
n
g
 
G
u
i
d
e
l
i
n
e
s

A
n
y
 
c
h
i
l
d
 
c
o
n
s
i
d
e
r
e
d
 
f
o
r
 
s
p
e
c
i
a
l

e
d
u
c
a
t
i
o
n
 
s
e
r
v
i
c
e
s
 
m
u
s
t
 
b
e
 
d
e
t
e
r
-

m
i
n
e
d
 
a
s
 
h
a
n
d
i
c
a
p
p
e
d
 
t
h
r
o
u
g
h
 
a
d
e
-

g
n
a
t
e
 
d
i
a
g
n
o
s
t
i
c
 
p
r
o
c
e
d
u
r
e
s
_
 
-

P
l
a
c
e
m
e
n
t
 
w
i
l
l
 
d
e
p
e
n
d
 
o
a
 
t
y
p
e
 
o
f

c
o
n
d
i
t
i
o
n
 
a
n
d
 
t
h
e
 
s
e
v
e
r
i
t
y
 
a
s
s
o
-

c
i
a
t
e
d
 
w
i
t
h
 
t
h
e
 
h
a
n
d
i
c
a
p
.

1
.
 
A
 
s
t
u
d
e
n
t
 
w
h
o
 
i
s
 
t
o
 
r
e
m
a
i
n
 
i
n

a
 
r
e
g
u
l
a
r
 
c
l
a
s
s
r
o
o
m
 
s
o
s
t
 
o
f

t
h
e
 
t
i
m
e
 
m
a
y
 
b
e
 
a
s
s
i
g
n
e
d
 
t
o

r
e
c
e
i
v
e
 
p
a
r
t
 
s
f
 
h
i
s
 
e
d
u
c
a
t
i
o
n

i
n
 
a
 
r
e
s
o
u
r
c
e
 
r
o
o
m
 
o
r
 
f
r
o
m
 
a
n

i
t
i
n
e
r
a
n
t
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n

t
e
a
c
h
e
r
 
(
s
p
e
e
c
h
 
c
l
i
n
i
c
i
a
n
,

l
e
a
r
n
i
n
g
 
d
i
s
a
b
i
l
i
t
i
e
s
 
c
o
n
s
u
l
t
-

a
n
t
,
 
e
t
c
.
)
 
o
n
l
y
 
a
f
t
e
r
 
a
 
p
a
r
e
n
t

c
o
n
f
e
r
e
n
c
e
.

2
.
 
A
l
l
 
c
h
i
l
d
r
e
n
 
t
o
 
b
e
 
e
n
r
o
l
l
e
d
 
i
n

r
e
s
o
u
r
c
e
 
r
o
a
m
s
 
m
o
r
e
 
t
h
a
n
 
h
a
l
f

t
h
e
 
t
i
m
e
 
o
r
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n

c
l
a
s
s
e
s
 
m
u
s
t
 
b
e
 
a
p
p
r
o
v
e
d
 
b
y
 
a

p
l
a
c
e
m
e
n
t
 
c
o
m
m
i
t
t
e
e
 
f
o
r
 
e
n
t
r
y

o
r
 
r
e
m
o
v
a
l
 
f
r
o
m
 
p
r
o
g
r
a
m
.

P
l
a
n
n
i
n
g
 
O
b
j
e
c
t
i
v
e
s

S
t
a
t
e
 
t
h
e
 
r
e
s
p
o
n
s
i
b
i
l
i
t
i
e
s
 
o
f
 
t
h
e

p
l
a
c
e
m
e
n
t
 
c
o
m
m
i
t
t
e
e
.

E
s
t
a
b
l
i
s
h
 
c
r
i
t
e
r
i
a
 
f
o
r
 
p
l
a
c
e
m
e
n
t

'
o
f
 
a
n
y
 
c
h
i
l
d
 
i
n
 
a
 
r
e
e
l
:
A
r
c
s
 
r
o
o
m

o
r
 
a
 
s
p
e
c
i
a
l
 
c
l
a
s
s
.

R
e
f
e
r
 
t
o

p
a
g
e
 
1
9
.

C
r
i
t
e
r
i
a
 
s
h
o
u
l
d
 
i
n
c
l
u
d
e
 
s
o
c
i
a
l
,

e
m
o
t
i
o
n
a
l
,
 
e
d
u
c
a
t
i
o
n
a
l
 
p
s
y
c
h
o
l
o
g
-

i
c
a
l
 
c
o
n
s
i
d
e
r
a
t
i
o
n
s
.

S
t
a
t
e
,
 
b
y
 
p
o
s
i
t
i
o
n
,
t
h
o
l
e
 
w
h
o
-
w
i
l
l

b
e
 
i
n
c
l
u
d
e
d
 
o
n
 
t
h
e
 
p
l
a
c
e
m
e
n
t

c
o
m
m
i
t
t
e
e
.

'

S
t
a
t
e
 
h
o
w
 
p
a
r
e
n
t
s
 
o
f
 
c
h
i
l
d
 
b
e
i
n
g

c
o
n
s
i
d
e
r
e
d
 
v
i
i
i
 
b
e
 
i
n
v
o
l
v
e
d
 
i
n

t
h
e
 
c
o
m
m
i
t
t
e
e
 
p
r
o
c
e
d
u
r
e
s
.

B
o
w
 
o
f
t
e
n
 
w
i
l
l
 
s
t
u
d
e
n
t
s
 
b
e
 
r
e
-

e
v
a
l
u
a
t
e
d
 
b
y
 
t
h
e
 
p
l
a
c
e
m
e
n
t
 
c
o
m
-

m
i
t
t
e
e
?

D
e
s
c
r
i
b
e
 
p
r
o
v
i
s
i
o
n
s
 
m
a
d
e
 
f
o
r

p
a
r
e
n
t
a
l
 
h
e
a
r
i
n
g
 
w
h
e
n
 
t
h
e
 
p
l
a
c
e
-

m
e
n
t
 
i
s
 
q
u
e
s
t
i
o
n
e
d
 
b
y
 
p
a
r
e
n
t
s
.

S
e
e
 
p
a
g
e
 
2
0
.



M
e
m
b
e
r
s
 
o
f
 
C
o
m
m
i
t
t
e
e

1
-
 
R
e
f
e
r
r
i
n
g
 
c
l
a
s
s
r
o
o
m
 
t
e
a
c
h
e
r

2
.
 
P
e
r
s
o
n
 
r
e
s
p
o
n
s
i
b
l
e
 
f
o
r
 
e
v
a
l
u
.
.
.
.
.
.
a
n

(
s
p
e
c
i
a
l
 
e
d
u
c
a
t
o
r
 
o
r
 
o
t
h
e
r

p
r
o
f
e
s
s
i
o
n
a
l
)

3
.
 
P
r
i
n
c
i
p
a
l
 
o
r
 
s
u
p
e
r
i
n
t
e
n
d
e
n
t

4
.
 
R
e
c
e
i
v
i
n
g
 
t
e
a
c
h
e
r
 
(
r
e
g
u
l
a
r
 
o
r

s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
t
e
a
c
h
e
r
)

5
.
 
*
D
i
r
e
c
t
o
r
 
o
f
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n

+
D
i
r
e
c
t
o
r
 
w
o
u
l
d
 
b
e
 
k
e
y
 
i
n
d
i
v
i
d
u
a
l
 
o
n

p
l
a
c
e
m
e
n
t
 
c
o
m
m
i
t
t
e
e
 
i
f
 
a
v
a
i
l
a
b
l
e
 
i
n

y
o
u
r
 
s
i
n
g
l
e
 
o
r
 
c
o
o
p
e
r
a
t
i
n
g
 
d
i
s
t
r
i
c
t
.

R
e
s
p
o
n
s
i
b
i
l
i
t
i
e
s

A
p
p
r
o
p
r
i
a
t
e
 
c
o
m
m
i
t
t
e
e
 
m
e
m
b
e
r
s
 
a
n
d
 
o
t
h
e
r
 
p
r
o
f
e
s
s
i
o
n
a
l
s
 
a
r
e
 
t
o
 
b
r
i
n
g

a
l
l
 
e
d
u
c
a
t
i
o
n
a
l
,
 
m
e
d
i
c
a
l
,
 
s
o
c
i
o
l
o
g
i
c
a
l
,
 
a
n
d
 
p
s
y
c
h
o
l
o
g
i
c
a
l
 
i
n
f
o
r
-

m
a
t
i
o
n
 
t
o
 
t
h
e
 
c
o
m
m
i
t
t
e
e
 
f
o
r
 
c
o
n
s
i
d
e
r
a
t
i
o
n
.

C
o
n
s
i
d
e
r
a
t
i
o
n
 
b
y
 
C
O
m
m
i
t
t
e
e

1
.
 
a
r
e
a
s
 
o
f
 
e
d
u
c
a
t
i
o
n
a
l
 
p
r
o
b
l
e
m
s
 
-
 
d
e
g
r
e
e
 
o
f
 
s
e
v
e
r
i
t
y
 
C
o
m
p
a
r
e
d
 
t
o

o
t
h
e
r
 
s
t
u
d
e
n
t
s
.

D
o
e
s
 
i
t
 
a
f
f
e
c
t
 
a
l
l
 
a
r
e
a
s
 
o
f
 
l
e
a
r
n
i
A
g
?
 
H
o
w
 
l
o
n
g

(
y
e
a
r
s
.
 
m
o
n
t
h
s
)
 
h
a
s
 
s
t
u
d
e
n
t
 
h
a
d
 
p
r
o
b
l
e
m
?
 
I
s
 
t
h
e
 
p
r
o
b
l
e
m
 
e
v
i
d
e
n
t

i
n
 
m
o
s
t
 
s
c
h
o
o
l
 
s
i
t
u
a
t
i
o
n
s
 
(
l
e
a
r
n
i
n
g
,
 
s
o
c
i
a
l
,
 
p
l
a
y
g
r
o
u
n
d
,
 
e
t
c
.
)
?

2
.
 
A
r
e
 
t
h
e
 
a
r
e
a
s
 
o
f
 
d
i
f
f
i
c
u
l
t
y
 
g
o
i
n
g
 
t
o
 
e
x
i
s
t
 
t
h
r
o
u
g
b
o
b
t
 
t
h
e
 
s
c
h
o
o
l

y
e
a
r
s
 
a
n
d
 
b
e
y
o
n
d
?

3
.
 
H
o
w
 
d
o
e
s
 
t
h
e
 
a
b
o
v
e
 
a
s
s
e
s
s
m
e
n
t
 
a
f
f
e
c
t
 
t
h
e
 
b
r
o
a
d
 
e
d
u
c
a
t
i
o
n
a
l

g
o
a
l
s
 
f
o
r
 
t
h
e
 
s
t
u
d
e
n
t
 
(
v
o
c
a
t
i
o
n
a
l
.
 
a
c
a
d
e
m
i
c
,
 
r
e
m
e
d
i
A
t
i
o
n
,
 
e
t
c
.
)
?

4
.
 
W
h
e
n
 
a
l
l
 
f
a
c
t
o
r
s
 
h
a
v
e
 
b
e
e
n
 
g
i
v
e
n
 
c
o
n
s
i
d
e
r
a
t
i
o
n
,
 
m
a
k
0
 
d
e
c
i
s
i
o
n
s

w
h
i
c
h
 
w
i
l
l
 
p
l
a
c
e
 
t
h
e
 
s
t
u
d
e
n
t
 
i
n
 
t
h
e
 
b
e
s
t
 
p
o
s
s
i
b
l
e
 
s
p
e
c
i
a
l

e
d
u
c
a
t
i
o
n
 
s
e
t
t
i
n
g
 
t
o
 
m
e
e
t
 
h
i
s
 
l
o
n
g
 
t
e
r
m
 
e
d
u
c
a
t
i
o
n
a
l
 
s
w
e
d
e
-

E
x
c
e
p
t
 
i
n
 
t
h
e
 
c
a
s
e
 
o
f
 
t
r
a
i
n
a
b
l
e
 
m
e
n
t
a
l
l
y
 
r
e
t
a
r
d
e
d
 
C
h
i
l
d
r
e
n
 
a
n
d

l
o
w
 
f
u
n
c
t
i
o
n
i
n
g
 
e
d
u
c
a
b
l
e
 
m
e
n
t
a
l
l
y
 
r
e
t
a
r
d
e
d
 
C
h
i
l
d
r
e
n
e
_
a
l
u
a
g
s

c
o
n
s
i
d
e
r
 
p
l
a
c
e
m
e
n
t
 
i
n
 
s
i
t
u
a
t
i
d
n
s
 
w
h
i
c
h
 
w
i
l
l
 
k
e
e
p
 
t
h
e
 
s
t
u
d
e
n
t

m
o
s
t
 
i
n
v
o
l
v
e
d
 
i
n
 
t
h
e
 
n
o
r
m
a
l
 
s
c
h
o
o
l
 
p
r
o
g
r
a
m
.

5
.
 
T
h
e
 
c
o
m
m
i
t
t
e
e
 
w
i
l
l
 
b
e
 
r
e
s
p
o
n
s
i
b
l
e
 
f
o
r
 
i
n
v
o
l
v
i
n
g
 
t
h
e
 
p
a
r
e
n
t
s
a
n
d

g
i
v
i
n
g
 
t
h
e
m
 
a
l
l
 
i
n
f
o
r
m
a
t
i
o
n
 
o
n
 
t
h
e
 
e
v
a
l
u
a
t
i
o
n
 
a
n
d
 
c
o
m
m
i
t
t
e
e

d
e
c
i
s
i
o
n
s
.

I
f
 
p
a
r
e
n
t
s
,
 
a
f
t
e
r
 
r
e
c
e
i
v
i
n
g
 
i
n
f
o
r
m
a
t
i
o
n
 
o
n
 
C
h
i
l
d
 
a
n
d

t
h
e
 
p
r
o
g
r
a
m
,
 
d
o
 
n
o
t
 
w
a
n
t
 
c
h
i
l
d
 
p
l
a
c
e
d
 
i
n
 
a
 
s
p
e
c
i
a
l
 
c
l
a
s
s
,
 
t
h
e
s
e

w
i
s
h
e
s
 
s
h
o
u
l
d
 
b
e
 
r
e
s
p
e
c
t
e
d
 
a
n
d
 
o
t
h
e
r
 
a
l
t
e
r
n
a
t
i
v
e
s
 
e
M
p
l
o
r
e
d
 
f
o
r

h
e
l
p
i
n
g
 
t
h
e
 
C
h
i
l
d
.

6
.
 
R
e
e
v
a
l
u
a
t
e
 
a
l
l
 
s
t
u
d
e
n
t
s
 
p
l
a
c
e
d
 
i
n
 
s
p
e
c
i
a
l
 
c
l
a
s
s
o
r
 
r
e
s
o
u
r
c
e

r
o
o
m
 
a
t
 
l
e
a
s
t
 
e
v
e
r
y
 
t
w
o
 
y
e
a
r
s
.

-
1
9
-
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c
o
n
s
e
n
t
 
o
f
 
t
h
e
 
p
a
r
e
n
t
 
o
r
i
t
g
w
a
r
d
i
a
n
.

I
f
 
t
h
e
 
h
e
a
l
t
h
 
o
r
 
s
a
f
e
t
y
 
o
f
 
t
h
e
 
c
h
i
l
d
 
o
r
 
o
f
 
o
t
h
e
r
p
e
r
s
o
n
s
 
w
o
u
l
d
 
b
e
 
e
n
d
a
n
g
e
r
e
d

b
y
 
d
e
)
a
y
i
n
g
 
t
h
e
 
c
h
n
e
g
e
-
t
m
w
a
s
s
i
g
n
m
a
n
t
,
 
t
h
e
 
c
h
a
n
g
e
m
a
y
b
e
 
m
a
d
e
 
s
o
o
n
e
r
,
 
b
u
t
 
w
i
t
h
o
u
t
 
p
r
e
j
u
d
i
c
e
 
t
o
a
n
y
 
r
i
g
h
t
s
 
t
h
a
t
 
t
h
e

c
h
i
l
d
i
2
a
n
d
h
i
s
 
p
a
r
e
n
t
 
o
r
=
g
m
a
z
d
i
a
n
m
a
y
 
h
a
v
e
 
p
u
r
s
u
a
n
t
 
t
o
 
t
h
i
s
 
p
r
o
v
i
s
i
o
n
.

5
.

t
e
t
e
d
n
i
n
a
t
i
o
n
 
b
y
:
S
p
e
c
i
a
l
t
n
e
a
r
i
n
g
 
B
o
a
r
d

T
h
e
 
d
e
t
e
r
m
i
n
a
t
i
o
n
:
 
o
f
 
t
h
e
o
s
p
e
c
i
a
l
 
h
e
a
r
i
n
g
 
b
o
a
r
d
 
s
h
a
l
l
 
b
e
 
b
i
n
d
i
n
g
 
o
n
 
a
l
l
 
p
a
i
t
i
e
s
.
 
A

r
e
p
o
r
t
 
o
f
 
t
h
e
 
p
r
o
c
e
e
d
i
n
g
 
a
n
d

t
h
e
 
d
e
c
i
s
i
o
n
 
d
h
a
l
l
i
m
e
-
f
/
l
e
d
 
i
n
 
t
h
e
 
o
f
f
i
c
e
 
o
f
 
c
o
u
n
t
y
 
s
u
p
e
r
i
n
t
e
n
d
e
n
t
:
w
i
t
h
 
t
h
e
 
s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
b
o
a
r
d

t
r
a
n
s
a
c
t
i
o
n
s
.

T
h
e
 
d
e
c
i
s
i
o
n
 
m
a
d
e
 
b
y
 
t
h
e
s
p
e
c
i
a
l
 
h
e
a
r
i
n
g
 
b
o
a
r
d
 
w
i
l
l
 
b
e
 
s
e
n
t
 
i
n
 
w
r
i
t
i
n
g
 
t
o
 
a
l
l

p
e
r
s
o
n
s
 
c
o
n
c
e
r
n
e
d
.

I
f
 
t
h
e
 
d
e
t
e
r
-

m
i
n
a
t
i
o
n
 
i
s
 
s
o
t
 
c
o
m
p
l
i
a
&
m
i
t
h
 
o
r
 
i
m
p
l
e
m
e
n
t
e
d
.
 
t
h
e
 
a
g
g
r
i
e
v
e
d
 
p
a
r
t
y
 
m
a
y
 
r
e
s
o
r
t
 
t
o

a
n
y
 
l
e
g
a
l
 
r
e
m
e
d
i
e
s
 
a
v
a
i
l
a
b
l
e

a
t
 
l
a
w
.
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F
l
i
a
N
C
I
A
L
A
N
N
O
N
C
T
I
I
N
I
S
 
B
A
S
E
D
 
O
K
S
P
E
C
I
A
L
 
E
D
U
C
A
T
I
O
N
 
(
A
R
T
 
O
P
 
1
5
0
0
 
S
T
U
D
E
N
T
S

H
a
n
d
i
c
a
p
p
i
n
g
 
c
o
m
i
n
c
i
o
n

m
ot

,s
oz

ob
so

 o
f
s
e
n
d
n
u
e
s

.
,

o
f

b
o
w
e
b
o
x
=
o
r
 
o
t
h
e
r

,
c
o
m
m
e
s
e
c
i
v
e
-
7

s
e
n
t
s
.

P
r
o
j
e
c
t
e
d

c
o
s
t
a
 
f
o
r

t
e
a
c
h
e
r
s

.
.
.
-

'
P
r
o
j
e
c
t
e
d

c
o
s
t
s
 
f
o
r

m
a
t
e
r
i
a
l
s

f
-

T
o
t
a
l
 
P
r
o
t
e
c
t
e
d
 
P
r
o
g
r
a
m
 
c
o
s
t
s

P
r
o
j
e
c
t
e
d

c
o
s
t
s
 
f
o
r

t
r
a
v
e
l

F
e
s
s
 
c
u
r
r
e
a
s
 
s
t
a
t
e
 
s
p
e
c
i
a
l

e
d
u
c
a
t
i
o
n
 
r
e
i
e
Z
e
r
s
e
m
a
n
t

(
6
)

P
r
o
s
 
l
o
c
a
l
 
g
e
n
e
r
a
l
 
f
u
n
d
s
 
o
r

s
p
e
c
i
a
l
 
e
d
u
c
a
t
i
o
n
 
l
e
v
i
e
s

(
5
)

T
r
a
i
n
a
b
l
e
.
 
N
e
n
z
a
l
l
y

R
e
t
a
r
d
e
d

-
2
5
s
 
-
 
C
O

w
i
t
h

,
;

a
t
h
e
d
i
s
t
r
i
c
t
s

E
x
c
e
s
s

i
 
p
r
o
g
r
a
m

i
 
c
o
s
t
s

,

-
0
-

E
x
c
e
s
s
 
c
o
s
t
s
 
w
i
l
l
 
b
e
 
c
c
p
u
t
e
d
 
b
y
 
r
e
c
e
i
v
i
n
g
 
s
c
h
o
o
l
 
d
i
s
t
r
i
c
t
-

I
n
d
i
v
i
d
u
a
l
 
s
c
h
o
o
l
 
d
i
s
t
r
i
:
t
s
 
w
i
l
l
 
b
e
 
r
e
s
p
o
n
s
i
b
l
e
 
f
o
r
 
t
u
i
t
i
o
n

b
a
s
e
d
 
o
n
 
e
x
c
e
s
s
 
c
o
s
t
s
.

E
dn

ea
bl

er
tie

ft
al

ly
R
e
t
a
r
d
e
d

2
_
0
0
s
 
-
 
(
3
0
)

2
-B

le
ss

et
ar

y
w
i
L
l
u
m
e
&
a
r
r
a
n
g
e
-

e
a
r
t
=
w
i
t
h
-
o
t
h
e
r

o 1

$
1
5
.
0
0
0
.

.
I

-
0
-

2
 
t
e
a
c
h
e
r
s
 
9
5
3
0
0
0
.

$
6
.
0
0
0
.
 
-
 
3
9
%

-

$
1
,
4
0
0
 
-
 
6
1
1

l
o
s
:
 
s
t
a
t
e
 
f
o
u
n
d
a
t
i
o
n

p
e
p
o
o
n
t
s

d
i
s
t
r
i
c
t
 
f
o
r
 
h
i
g
h

,

s
c
h
o
a
k
a
t
m
l
e
u
r
s

S
p
a
c
i
f
i
c
_
l
a
a
r
e
t
i
n
g

D
i
s
a
b
i
l
i
t
i
e
s

5
.
0
0
%
 
-
 
(
7
5
)

3
 
I
t
i
n
e
r
a
n
t
 
W
2
1

r
e
s
o
u
r
c
e

i 1
5
2
7
,
0
0
0
.

;

1

$
4
0
0
.

i
$
4
0
0
.

3
 
t
e
a
c
h
e
r
 
9
5
3
5
0
0

$
1
0
.
5
0
0
 
-
 
3
8
%

1

$
1
7
.
3
0
0
 
-
 
C
2
%

l
e
s
s
 
s
t
a
t
e
 
f
o
u
n
d
a
t
i
o
n

p
a
y
m
e
n
t
s

_

A
f
o
o
t
i
o
n
a
l
l
y

D
i
s
t
u
r
b
e
d

3
.
0
0
6
 
-
-
E
4
5
)

l
t
e
m
b
a
r
s
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QUALIFICATIONS POR'SACHERS OP EDUCABLE MENTALLY HANDICAPPED yam

The teacher of educable mentally handic6pped children is required to have the
following credential if completing the coursowork after September 1, 1973.*

Basic Credential

A. A valid first grade professional North Dakota Teaching Certificate.

U. Twenty-eight quarter hours in special education courses plus supervised
student teaching. At least one course from each of the following groups
must be included:

Group 1 - Mental Hygiene, Psychology of Adjustment, Personality Theory.
Abnormal Psychology (four quarter hours)

Group 2 - Methods of Teaching Educable Mentally Handicapped Children
(eight quarter hours)

Group 3 - Psychology of Exceptionii Children or Education of Exceptional
Children (four quarter hours)

Group 4 - Student teaching with Educable Mentally Handicapped Children
(eight quarter hours)

A letter of recommendation from the instructor is required.

Group S - Education of Children with Specific Learning Disabilities;
Assessment of Learning Problems (four quarter hours)

Group 6 - Guidance for the Handicapped, Manual Skills and Analysis of
Job Areas,.. 3ccupational Education for Mentally Retarded children
(four to six quarter hours)

Group 7 - Elective Courses: Music, The Audiovisual Program
Arts and Crafts in the Public Schools or for Retarded children
Remedial Reading

. Introduction to Speech Correution
(four to silt quarter hours)

(Any teacher who has met the requirements for the Basic or Advanced Credential
prior to September 1, 1973 will continue to be eligible for the revised Basic
Credential until September 1, 1978. The credentials are valid for three
years and are renewed automatically unless they are marked temporary nr unless
requirements are increased.)

344130 0 14 19
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QUALIFICATIONS'FOR TEACHERS OF TRAINABLE MENTALLY HANDICAPPED CHILDREN

Basic Credential

1. A valid N. Dak. teaching certificate with training in elementary education.

2. Personal qualifications important to teaching the mentally retarded.

3. Fifteen quarter hours in special education for teachers of mentallfretarded
children chosen from the following courses (at least one course from each
group must be included)s

°romp 1 - Mental Hygiene or Psychology of Adjustment or Personality Theory

Group 2 Methods of Teaching Trainable Mentally Handicapped Children, or a
Seminar in Methods of Teaching Retarded Children with special
emphasis on the Trainable Child

Orqup 3 - Psychology of Exceptional Children or Education of Exceptional
Children

Group 4 Student Teaching in a el seroom of mentally retarded children

Group S - Arta and Crafts in the Public School or for Retarded Children
Mental Retardation
Introduction to Speech Correction
Principles and Practices in Guidance

Since this is a Basic Credential all of these requirements should be met before
assignmeit to a special class is valid. Mork should begin immediately on the------w
Advanced Credential. Basin Credential will not be valid after September 1, 1978.

Advanced Credential

As soon 441 teachers achieve further proficiency in the field of teaching
mentally handicapped children through advanced undergraduate or graduate study
may apply for the Advanced Credential.

A valid first grade processional N. Dab. teaching certificate and the require-
ments for the Basic Credential in education of mentally handicapped children
must be met. At least IS adWisnal quarter hours in the following areas
must be completed (at least one course from each group must be included)s

30-
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QUALIFICATIONS FOR TEACHERS OF TRAINABLEHENTALLV HANDICAPPED CHILDREN (ContA.-..

Group 1 - Abnormal Psychology, Education of Children with Specific
Learning Disabilities, Assessment of Learning Problems

(four to six quarter hours)

Group 2 Advanced Methods of Teaching Retarded Children (four to six
quarter hours)

Group 3 Guidance for the Handicapped, Manual Skills and Analysis of
Job Areas, occupational Education for Mentally Retarded Children
(four to six quarter hours)

Group 4 - Additional Elective coursess Music, Speech Correction, The
Audiovisual Program, Additional courses from Group S under

Basic Credential (three ro six quarter hours)

It is understood that the person applying for the Advanced Credential shall
have completed CM)reguirementsfor the Basic Credential and shall have
completed the reguirementr or the Bachelor's Degree'and hold a valid first

grade professional N. D. teaching certificate. By September 1, 1975 all

teachers in this specialty will be required to have the Advanced Credential.
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pALIFICATIONS FOR SPEF4F CLINICIANS

The qualified speech clinician must have a N. Dak. teaching certificate end a
minimum of thirty semester hours of special training as outlined by the superinten-
dent of public instruction. A major in Speech Pathology will entitle a clinician
to teach in his field of specialty at all grade levels. The following minimum
qualifications have been set up as the standard for approval of speech clinicians.

1. A valid first grade professional N. Dak. teaching certificate.

2. A background of courses which will indicate Adequate preparation in the
subject matter and techniques of the speech correction field.

a. A total of six semester hours credit distributed among Phonetics,
Anatomy, Physiology of the Speech Mechanisms anti Physics of Voice,
Ear, etc.

b. A total of twelve semester hours credit-in Professional Speech
Correction and Speech Pathology courses.

c. At least three semester credits in Audiology,

d. At least two hundred clock hours of supervised clinical practiclia4
(These hours of training will represent actual work with the major
types of speech difficulties at varying age levels and shall be in
addition to observation periods, assistance with class routine, or
other nonteaching activities.)

e. At least nine semester hours of electives in allied fields which must
include courses in Child Psychology and Mental Hygiene.

4
f. The speech correctionist should have personal speech habits in both

voice and diction which meet an acceptable standard.

3. Adherence to the professional Cods of Ethics of the American Speech and
Hearing Association.
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VILIFICATIONS FOR TEACHERS OF CHILDREN WITH SPECIFIC L!ARNING DISABILITIES

Areas of preparation of teachers and supervisors in specific learning disabilities
include coursework in the following: (Not all of these are course titles. Because
of wide divergence in course titles at this time applicants should have their tran-
script and course content evaluated by the Department of Public Instruction staff.
The moussework in Specific Learning Disabilities should ideally be taken after a
major and experience in elementary education.)

1. Exceptional children (3 semester hours) U/0

2. Characteristics of Specific Learning Disabilities (2 semester hours) 0

.43. Assessment Procedures (2 semester hours)

This should not be primarily the administration of tests but rather contain
considerable expers, 0 in the use of information from tests as they relate
to curriculum, adi sent and behavior changes.

4. Methods and Mates As in Specific Learning Disabilities (2 semester hours) 03
Intent of Materiash, modifying and adapting materials, problem solving methods,
interventions including behavior modification and other applied learning theory.

S. Child Development (3 ,ester hours) U/0

6. seminar in Student Behavior (3 semester hours) 0
Study of student reaction to frustration, response to failure, emotional
problems and ways of managing problem* in the classroom.

7. Corrective Reading Procedures (2 semester hours) U/0

8. !viaticum (3 semester hours) 03

(It is assumed that limited practicum experiences are included in many of the
above courses. This final practicum in programming for children with Specific
Learning Disabilities should be provided after other qualifications are met.)

9. Disadvantaged Children (3 semester hours) U/0

10. Education of emotionally Disturbed Children (3 semester hours) 0

11. Teacher Consultation Skills (3 semester hours) 03
Includes simulation exercises, practicum, micro-lab techniques.

Above 1-8 are required areas for teachers of children with specific learning
disabilities, 9, 10, and 11 are elective courses. Most of the courses should be
taken at graduate level.
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QUALIFICATIONS FOR TEACHERS OF EMOTIONALLY DISTURBED CHILDREN

Because the learning problems of emotionally disturbed children are so often modified
through similar teaching techniques employed by teachers of children with specific
learning disabi%ities,the same cennework areas and practicum will be required as
those for teachers of children with specific learning disabilities. In addition,
the following areas should be completed at graduate level.

1. Education of Emotionally Disturbed Children (3 utmost- hours)

2. Classroom Management in Teaching Emotionally Disturbed Children (3 semester
hours)

3. Additional Practicum in Education of Emotionally Disturbed Children.

-34-
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QUALIFICATIONS FOR VISITING COUNSELOR
TO SOCIALLY AND DIOTIONALLY MALADJUSTED CHILDREN.

Basic Courses

17 1. A valid first grade professional N. Dak. teaching certificate.

2. TWentysix semester hours of basic ocursework:

Administration of special Education
Child Psychology or Developmental Psychology.
Psychology of Adolescence
Abnormal Psychology
Mental Hygiene
Guidance (basic)
Introduction to Psychology
Introduction to Sociology
Tests and Measurements
Theories of Personality

3 semester hours
3 semester hours
3 semester hours
.3 semester hours

2 semester hours
3 semester hours
3 semester hours
3 semester hours
3 semester hours
3 semester hours

Advanced Courses

Advanced work at the graduate level leading to a Master's Degree is required in
either psychology or social work, as follows:

Option 1 Psychology

Individual Differences or Appraisal.
Introduction to Clinical Psychology
Individual Testing (Binet, RISC, Bencr -
with supervised practicum of twentyfive
tests in each)

The Family and Family Relations (Sociology
course preferred)

Counseling Techniques (with supervised practicum)
The Exceptional Child

3 semester hours

3 semester hours

6 semester hours

3 semester hours
6 semester hours
3 semester hours

Coursework in Statistics, preferably Economics- Elementary Statistics; Psychology-
Introduction to Statistics: or Sociology-Introduction to Research Methods is an option

also and is required of those who have completed a Master's Degree.

2Won 2 - social Work

The Family and Family Relations (Sociology
course preferred)

Child Welfare
Social Welfare Legislation and Issues

(including community organisation)
Social Casework Prcticum (including two
hundred clock hours of supervised field
placement in school or agency concerned
primarily with children)

The Exceptional Child

35
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6 semester hours

9 semester hours
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QUALIFICATIONS FOR VISITING COUNSELOR
TO SOCIALLY AND EMOTIONALLY MALADJUSTED CHILDREN (Cont.)

Coursework in statistics, preferably Economics-Elementary statistics; Psychology*

Introduction to Statistics; or Sociology-Introduction to Research Methods is an
option also and is required of those who have completed a Master's Degree.

In addition to the didactic coursework outlined above, it is suggested the visiting
counselor's training should include one year under supervision as an intern,
preferably in one or more of the following areas*

1. Public school system

2. Social or child welfare agency

3. Mental health agency or neuropsychistric institute working primarily
with children

Any person graduating from a recognized curriculum for training school social
workers or school psychologists and fulfilling the other requirements shall be
considered eligible for a visiting counselor credential.

-36-
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9UALIFICATIONS FOR TEACHERS OF VISUALLY IMPAIRED CHILDREN

Partially Sighted Children

The teacher of partially seeing children in the regular class may need suggestions
and guidance at the outset, but would not be required to hove specific training in
this area A course, Education of Partially Sighted Children, is recommended.

If a teacher spends one-half of the normal teaching day or equivalent or more
teaching more than one partially seeing child, she should hav3 at least one course
in education of Partially sighted Children.

Blind Children

A teacher of children who are so severely visually handicapped that they will need
to learn to read and write braille will need to meet the following requirements*

1. A valid N. Dak, teaching certificate.

2. At least twenty-one quarter credits in special courses chosen from the
following groups*

Group 1 - Education of the Visually Handicapped - Elementary, Secondary and
Mobility

- Braille Reading, Writing. Litera,V, Mathematics and MusicGroup 2

Group 3

Group 4

Group S

- Structure and Function of the Eye

- Experience in Spacial Education with Visually

- Education of,Partially Sighted Children could
skills learned are* Reading Braille, Writing
Stylus, Typing and Handwriting, Mobility, Map

-37-
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QUALIFICATIONS FOR TIACHERs OP NEARING IMPAIRED CHILDREN

'1. A valid first grade professional N. Dak. teaching certificate.

2. Courses in educational methods of teaching hearing *mired children as_followss

a. Teaching Speech to the Deaf (four to six semester hours)

b. Teaching Language to the Deaf (four to six semester hours)

c. Methods of Teaching Elementary Subjects to the Deaf (four to six semester hours'

d. Methods of Teaching Speech Reading to the Deaf and Hard of Hearing (two to

three semester hours)

e. History. Guidance and Education of the Deaf (two to three semester hours()

f. Auditory and Speech Mechanisms (two to three semester hours)

g. Hearing Tests and Auditory Training, (two to three semester hours)

h. Observation and Student Teaching (six to ten semester hours)

I. Child Growth and Development (two to three semester hours)

j. Psychology or Education of Exceptional Children (two to three semester hours)

-30-
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QUALIFICATIONS FOR /WHERE Cr puusicALLy HANDICAPPED CHILCRES

I. A valid N. Dak. teaching certificate.

2. Two years of successful teaching emplrience in regular classes.

3. Sound physical and mental health, sympathetic understanding. strong teaching

skill.

4. Additional training as the school board or state superintendent of public

instruction may require.

-39-
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QUALIFICATIONS TOR DIRECTORS OF SPECIAL EDUCATION

1. A valid first grade professional N. Dak. teaching certificate.

2, A Master's Degree,

3. Basic preparation in one area of special education which would entitle the

applicant to the special education credential for North Dakota in that area.

4. An additional nine semester hours in more than one other area of special education.

S. Eight semester hours in School Administration or a four semester hour internship

in Administration of Special Education and two semester hours in School Adminis-

tration or successful experience in Administation as determined by the Department

of Pud11.0 Instruction. .

The eight semester hours in School Administration should be chosen from courses

in School Law, Administration of the Public School, School Finance, Teacher

Personnel Administration or a seminar in Administration.

6, At least two years of successful experience in one area of special education,

7. Recommendation from supervisors of work xperience.

-40-
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SCHOOL SOCIAL WORKER

A person having successfully completed a recognised graduate program for school
social workers will be considered for the Visiting Counselor Credential or the
School Social Worker Credential.

The following five areas are given as suggested functioning areas for the school
social worker. The local schools and agency must determine individual qualifications
for carrying out this assignment.

Credentials and General Responsibilities

1. ;valuate family and home environment; interviews, visitations, and

possible testing.

2. Prepare formal evaluation of child and family and interpret this information

to special education staff.

3. Assume responsibility for establishing relationship between school, home

and other agencies for additional evaluation.

4. Assume role of resource person to classrooms in providing plans for teacher

usage in educational setting.

S. Provide information to parents on special education program and interpret

individual needs of handicapped child.

-41-
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M audfhlogist in North Dakota public schools must meet OA requirements established

by the American Speech and Hearing Association in one of the following mat

1. Clinical certification in hedring.

2. Basic certification in hearing or provisional certification in hearing and be

eligible for clinical certification upon comp1.i.ion of the.experienco requirements.

3. The Master's Degree in audiology and be currently completing the one-year

experience requirement prior to taking the qualifying examination.
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SPECIAL EDUCATION LEGISLATION AND ITS MEANING FOR
SPECIAL EDUCATION PLANNING

The Forty-Third Legislative Assembly passed the most far-reaching special
education legislation since the first Act in 1951. HOUSE STLL 1090, when it becomes

law July 1, 1973, will have implications for every school district. Other measures

passed also have special education implications for some districts.

Below, each portion of tho present law and the newly enacted sections are
reviewed. school beards and county special education boards should review this
information so that they may plan effectively.

HOUSE BILL 1090 - Adds to, changes, modifies and reenacts portions of Chapter
15-59, North Dakota Century Code.

15-59-01 DEFINITIONS.) As used in this chapter,

1. "Exceptional child" means a natural person to the age of twenty-one, who,
because of mental, physical, emotional, or learning characteristics, requires
special education services. This may include a handicapped child or a gifted

child.

2. "Special education" means classroom, home, hospital, institutional, or other
instruction to meet the needs of handicapped children, transportation, and
corrective and supporting services required to assist exceptional children
in,taking advantage of or responding to, educational programs and opportun-
ities.

3, "Handicapped child" means a child who is mentally retarded, hard of hearing, .

deaf, speech impaired, visually handicapped, emotionally disturbed, specific
learning disabled, crippled, or otherwise health impaired who by reason
thereof requires special education and related services.

4. "Gifted child" means a gifted and talented child identified by professional,
qualified persons, who, by virtue of outstanding abilities, is capable of
high performance and who 'equities diffentiated educational programs and
services beyond those normally provided by the regular school program in
order to realise his contribution to self and society,

Comment: These definitions were changed to include more appropriate
information and terminology. It is the intent of the definitions

to include all children for whom educational programs need to be

modified because of conditions of exceptionality. Thin does not

imply any change in groups Jf children served from current special
education practice within the state.

15-59-02. ADVISORY COUNCIL ON SPECIAL EDUCATION.) The state board of public
school education shall constitute the advisory council on special education.

Comment: No change, The state board of public, school education has
indicated renewed interest and concern for its rote as an

advisory council to special education.
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15- 59 -03, DIRECTOR or SPECIAL EDUCATION,) A qualified director of special
education and such assistance as may be nbcessary shell be employed by the
superintendentof public instruction with the advice and approval of the
advisory council,

Comment: No ohange. At present the state special education staff includes:

Janet M. &malts, Director
Ida Schmitt, Assistant Director
Rodger Miller, Assistant Direotor
Ed Maurin, Title VI-c Coordinator
Peter Gefroh, Title VI-19 Coordinator

Miss smalta and Mr. Miller are available for consultation and
aid in tong range planning with eohool districts and county .

speoial education boards.

Miss Schmitt is a special eduoaeon program consultant to school
districts planning special eduo.ion ourrioutum and in.servios
training of teachers.

Me. Maurin is developing a Regional Resource Center for delivery
of speoial education services in four counties in southwestern
North Dakota.

Mr. Gefroh coordinates federal funding for handicapped children,
oversees the special projects for handicapped children under

Title VI-B and acts as liaison with MOE programs.

15- 59 -04, SCHOOL DISTRICTS TO PROVIDE SPECIAL EDUCATION.) School districts
shall provide special education to handicapped children in accordance with
the provisions of this chapter and in so doing may act jointly with one or
more other districts and shall cooperate with the state advisory council
and the director of special education and with the institutions of the
state. Each school district shall submit a pi.an with the superintendent
of public instruction for implementing special education in the district
by July 1, 1975, Spacial education services shall be fully implemented by
July 1, 1980. School districts may provide special education to gifted
children in accordance with the provisions of this chapter and in so doing
may act jointly with one or more other districts and shall cooperate with
the state advisory council and the director of special education.

Comment: This is the section with the major change - the mandate for
special education. It requires that school districts provide
special education services for children. The taw goes on to give
a time line:

a. for a plan submitted to the department of public
instruction by July 1, 1076

b. for flat implementation by July 1, MO.

Total programming oannot be done overnight; however, thou
districts with identified handicapped children should begin
programming immediately.
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a. Through effort of single district

b. Cooperatively with one or more other districts

o. County-wide through county special education boards

d. Regionally with several counties and county boards involved. ---

School districte may program for gifted children but only pro.
greMmting for handicapped children in included in the mandate.

15-S9-04.1. .RECORDS.) Every school district shall make and keep a current
record of ell school age handicapped children who are residents of the
school district.

Comment: This in new. It makes it mandatory that each district keep a
record in the school of each handicapped child in the district
whether or not he in enrolled in the sohool district or is
attending an institution, private school or other facility in or
out of the state.

15- 59 -05. POWERS AND DUTIES OF ADVISORY COUNCIL AND DIRECTOR OF SPECIAL
EDUCATION.) The advisory council, acting through the office of the
superintendent of public instruction, shall establish general state policy
within the provisions of this chapter and shall endeavor to ensure a
cooperative special education program coordinating all available services.
It shall cooperate with private agencies, soliciting their advice and
cooperation in the establishment of policy and in the coordination and
development of special educat!.on programs. With the approval of the advisory
council and in accordance wits the provisions of this chapter and the policy
of the council, the director of srecial education shall prescribe rulee and
regulations for the special education of exceptional children and for the
administration of this chapter and he shall assist the school districts of
the state in the inauguration, administration and development of special

education programs, establish standards and provide for the approval of
certification of schools, teachers, facilities, and equipment.

Comment: No change.

15-SS-OS.1. ELIGIBILITY FOR STATE AND FEDERAL AID.) The superintendent of
public instruction may apply for, administer, receive, and expend any
federal aid for which this state may be eligible, under the office of the
superintendent of public instruction, in the administration of this chapter
within the limits of legislative appropriation. Schnol districts, county
special education boards and multi-county special education boards shall be
eligible to serve as the local education agency for application, within the
limits of legislative appropriation.

Comment: This is new. It simply clarifies that the superintendent of

public instruction may take advantage of federal fonds tumessibls
to him for special education under the usual procedures approved
by legislative act.
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It also designates school districts, county special education
boards and !NW-county opooial education board', to dervs as
local education agencies for application, reosipt, administration
and expenditure of state and federal funds.

15-59-06. STATE COOPERATION IN SPECIAL EDUCATION.) Exceptional children who

are enrolled in approved programs of special education shall be deemed to
be regularly enrolled in the school and school districts providing much
program and shall be included in determination of ulementary and high
school per-pupil payments from the county equalization fund whether or not
such pupils are regularly attending school in the school or school district

receiving such payments. Upon the determination by the director of special

education that the school district has made expenditures for each excep-
tional child in such program equal to the average expenditures made in such
district for elementary or high school students, as the case may be, and

that the parents of a child receiving special education under such program,

or the legally responsible person, have made adequate efforts to provide
needed education or that adequate reasons otherwise exist for thp.lvision
of special education to such child, the director by vouchers drawn upon
funds provided by the legislative assembly for mesh purpose may provide
reimbursement to such school or school district in an amount not exceeding
one and one-half times the state average per-pupil cost of education
computed by the department of public instruction for the previous school
year for such child per year for instruction and two times the state

average per-pupil cost of education computed by the department of public
instruction for the previous year for such child per year for transportation

equipment, and residential care.

Comment: No change here. This section provides the limits form capita

expenditure for special education:

a. One and one -half times the stirs average per-pupil coot
can be used for instruction per pupil.

b. Tao times the state average per-pupil cost can be used
per pupil for transportation, equipment and renidentiuc
care.

ENPORCEMENT or SPECIAL EDUCATION PROGRAMS IN INSTITUTIONS BY

SUPERINTENDENT OP PUBLIC INSTRUCTION.) The superintendent of public

instruction shall enforce educational standards for all special education
programs in institutions wholly or partly supported by the state which are

not supervised by public school authorities. Such standards shall be

similar to regulations and standards established for the conduct of
special education classes of the public schools in the state.

Comment: This is new. Standard'', similar to those for public, school

special education shall be enforced in state institutions
providing special education for handicapped children.

15-59-07. CONTRACTS FOR HANDICAPPED CHILDREN TO ATTEND PRIVATE SCHOOLS.) If

any school district in this state has any educable elementary or high
school student who in the opinion of a qualified psychologist, a medical
dactor, and the district superintendent is unable to attend the public
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schools in the district because of a physical or mental handicap or because
of a learning disability, such school district shall contract with any

accredited private nonsectarian nonprofit corporation within or without the
state which has proper facilities for the education of such student, if
there are no public schools in the sums with the necessary facilities
which will accept such student. No school district shall enter into a
contract with any private nonsectarian nonprofit corporation for'the
education of any student having a physical handicap or learning disability,

unless the curriculum provided by such school and the contract has been
approved in advance by the superintendent of pliblic.instruction. The

contract shall provide that such school district agrees to pay to the
private nonsectarian nonprofit corporation as part of_the cost of educating
such student an amount for the school year equal to three times the state

average per-pupil elementary or nigh school cost. depending on whether the
enrollment would be in a grade or high school department, provided that
such payment shall not exceed the actual per-pupil cost incurred by such
private, nonsectarian nonprofit corporation. The district of the student's
residence shall be reimbursed from funds appropriated by the legislative
assembly for the foundation kid program, in an amount equal to sixty
Percent of the payment made to such private, nonsectarian nonprofit cor-
poration. If the attendance of such student at such school is for less
than a school year, then the contract shall provide for such lesser amount
prorated on a monthly basis. The reimbursement herein provided to the
contracting district from the foundation aid program shall be in lieu of an
other foundation aid to which the district might otherwise be entitled.

As used in this section, the term "learning disability" shall mean a
disorder in one or more of the basic psychological processes involved in
understanding or in usin..s spoken or written languages, and which may be
manifested in disorders of listening, thinking, talking, reading, writing,
spelling, or arithmetic. The term "learning disability" shall include, but
not be limited to, such conditions as perceptual handicaps, brain injury,
minimal brain dysfunction, dyslexia, and developmental aphasia, but shall
not include learning problems due primarily to visual, hearing or motor.
handicaps, mental retardation, etJtional disturbance, or environmental
disadvantage.

Comment: This is the some except that mentally handicapped children are
included as are physically handicapped and children with specific
learning disabilities. This is the section governing a public
school contracting for educational cervices with a private
school when no public school facilities are available. Condition:

of the LW now are:

1. Contract to be drawn on forme provided by the superinten-
dent of public instruction after a decision is made by
the team:

a. qualified psychologist
b. medical doctor
o. district superintendent

2. Private school muss be accredited nonprofit, otonerotaPian
corporation, within or without the state.
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3. School dl.arict shalt contract with a private school it
there Gr4 lopubriFlichoole in the stets with the necessary
"gn7Taris Aidrarr-Wocept such student.

4. Curriculum in ?rivets school must have been approved in
advance by the superintendent of public instruction.

5. Private school must be accredited.

8. School district agrees to pay. three times the state average

par -pupil elementary or secondary coat (whichever apptiee)

or cost if less than the above.

7. The school district will be reimbursed from the foundation

aid program in an amount equal to 80% of the payment made.

1S-59.1-01. COUNT/ WAND OF SPECIAL EDUCATION.) The county superintendent of

schools shall appoint a county board of opecial education which shall consist

of from three to five members from within the county, and each member thus

appointed shall be subject to approval by the board of county commissioners.

Terms of office shall be for two years anu shall be arranged as followss

1. If three members are appointed, no more than two terms shall expire

in anj one year.

2. If four: members an appointed, no more than two terms shall expire in any

one year.

3. If five members are appointed, no more than three terms shall expire in

any one year.

At the time of the initial appointment, the decision as to which terms era

to expire at the end of the first year shall be determined by lot by the

county superintendent of schools. Vacancies shall be filled in the same

manner an original appointment. The county superintendent of schools shall

serve as secretary and executive officer of the board. Expenses

members of the board shall be paid in the same manner as expenses of other

county officials are paid. The board of county commissioners may in its

discretion provide for additional per diem compensation.

Comment: No change.

1S-59.1-02. °MATIONS PLAN - FINANCING.) The county board of special

education shall annually prepare a program for special education in the

county and a budget necessary to implement such program. The program and

budget shall be submitted to the board of county commissioners at the same

time and in the same manner as other statements on budgetary matters are

filed. if such program and budget are approved by the board of county

commissioners, the county commissioners may budget funds from the county

general fund and, in addition, upon approval by a majority of the voters

voting on the proposal at an election called by the county commissioners,

may levy a tax not to exceed three mills upon all taxable property in t'als

county for the purpose of carrying out such program. Such mill levy stall
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be over and above any mill levy limitation provided by law and shall be
collected and paid in the same imnur as are other amity property taxes.
The county treasurer shall credit the proceeds of the tax levy, together
with any other funds received from the stace or other sources for special
education purposes, to a special education fund. Such funds shall be
expended, within the limitations of the budget approved by the board of
county commissioners, is directed b! the county board of special education
upon vouchers approved by the count/ superintendent of schools and in the
same manner as other county funds are expended, except that such specific
expenditures need not be approved by the board of county commissioners,

Comment: A emall change clarifies that county commiseioners may allow
county general Ands to be used to cover program budget of the
county hpeciat education board if they wieh,in addition to the
three mill levy for special education.

Comment: The changes made in the following sections were for clarification
only and do not alter their meaning.

15-59.1-03. ELECTION TO REMOVE MILL LEVY.) Upon the filing with the board of
county commissioners at least thirty days in advance of any regular county
election of a petition signed by five percent of the electors of the
county as determined by the number of votes cart for the office of governor
at the preceding general election, the question of whether to continue the
mill levy of not to exceed three mills for financing the special education

program shall be submitted to the voters at the next regular county election.
If the levy for special education is disapproved by a majority of the votes
cast at this election, the board of county commissioners shall immediately
discontinue such levy but levies previously spread upon the tax rolls shall
not be invalidated. A subsequent vote upon the question of authorizing a
mill levy of not to exceed three mills may be had at any regular county
election upon the filing with the board of county commissioners of a
petition containing the signatures of five percent of the electors of the
county as determined by the number of votes cast for the office of governor
at the preceding general election not less than thirty days prior to such
election.

15-59.1-04. POWERS OF COUNTY BOARD-APPROVAL OF PROGRAM BY STATE.) A county
board of speci.;! education organized under the provisions of this chapter,
may contract with any school district within or outside the county to
provide special educational services for educt.ble children. Upon approval
of the special education program and budget by the board of county commie-
stoners, such plan and budget shall be submitted to the department of
public instruction for approval.

15-59.1-05. PAYMENTS FROM STATE.) If the budget and program submitted by the
county board of special education are approved by the department of public

instruction, any payments for special education under the provisions of
section 15-59-06 shall be made to the county board of special education and
disbursed by such board in furtherance of the county program. If such
budget and program are not approved, any such payments shall be made to the
school districts in the county providing special education facilities.
Nothing contained in this section shall alter the method of making per-pupil
payments out of the county equalization fund or from the state equalization
fund to the county equalization fund.
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MULTIPLE COUNTY BOARDS.) When it is damned desirable by the boards

of county commissioners of two or more counties, such counties may join

together in the formation of a multiple
county board of special education.

Such board shall consist of at least one member from each county special

education board appointed by the respective county superintendents of

schools and approved by the respective boards of county ecemissioners.

Vacancies shall be filled to WA same manner as provided in original

appointment. Such multiple county hoard shall designate one of the county

treasurers to act as treasurer for special education funds and one of the

county superintendents of schools to actas secretary and executive officer

of the board. The remaining county superintendents of schools shall perform

such other duties in connection with the special education program as the

joint board of special education shall designate.

15-59.1-07. PROGRAM AND FINANCING OF MULTIPLE COUNTY BOARDS) The multiple

county board shall prepare a program
and budget and sub ,it tt to thy joint

board of county commissioners for approval
in the same limner and at the

same time as provided in the case of individue: county erggrams. The amount

budgeted and approved shall be prorated wont the counties according to the

assessed valuation of each county or upon such basis as the respective

boards of county commissioners shall agree.
The amount prorated to each

county shall be included in the
respective county budgets in the same manner

and shall be subject to the same procedures,
limitations, and conditions as

those specified for individual county
special education budgets and tax

levies. Provisions applicable to individual
county programs in regard to

approves by the department of public
instruction and payments from the state

and the state or county equalization
funds shall also apply to multiple

county programs.

15- 59.1 -08. ELECTION TO REMOVE MILL LEVY.) Upon the filing with the board of

county commissioners at least thirty days in advance of any regular county

election, of a petition signed by five percent of the electors of the county

as determined by the number of votes cast for the office of governor at the

preceding general election, the question of whether to continue the mill

levy of rot to exceed three mills to finance the individual county's prorated

share of the costs of the multiple county
special education program shall be

submitted to the voters of the individual county at the next regular county

election. If the levy for special education
is disapproved by a majority of

the votes cast at this election, the board of county commissioners shall

immediately discontinue such levy, but levies previously spread upon the tax

rolls shall not be invalidated. A subsequent vote upon the question of

authorising a mill levy of not to exceed three mills may be had at any

regular county election upon the filing with the board of county commitsioner!

at least thirty days in advance of any
regular county election, of a petition

containing the signatures of five percent
of the electors of the county as

determined by the number of votes cast for the office of governor at the

preceding general election.

15-59.1-09. WITHDRAWAL OF COUNTIES.) A county may withdraw from a multiple

county program upon resolution of the board of county commissioners. Such

withdrawal shall be effective not less than one year from the date that

notice of the resolution is given to
the remaining board or boards of county

commissioners. The giving of such notice shall not
relieve the withdrawing

county of its obligation for the
portion of the costs of the program pro-

rated to it for the period prior to
the effective date of such withdrawal.
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15-59.1-10. PRESENT PLAN CONTINUED.) School districts in counties which have
not adopted county or multiple county programs shall continue participation
in programs of special education 48 authorized by other provisions of law
until such time as a county or multiple county boards of special education
is appointed and a prt.yram and budget are submitted to and approved by the
board of county commissioners and the department of public instruction.
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HOUSE BILL NO. 1126

AN ACT to amend and reenact sections 15-40.2-01, 15-40.2-09, and 15-40.2-10 of the

North Dakota century code, relating to payment of tuition to an accredited
institution of another state.

BR IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF THE STATE OF NORTH DAKOTA:

SECTION 1. AMENDMENT.) Section 15-40.2-01 of the North Dakota Century Code
is hereby amended and reenacted to read as follows:

15-40.2-01. TRANSFER OF PUPILS TO OTHER DISTRICTS OR INSTITUTIONS - TUITION
AGREEMENTS.) The school board of any district may send elementary or high school

pupils into another school district or to an accredited institution of another state
when, because of shorter distances and other conveniences, it is to the best ieteremts
of the school district to do so, and in such instances the board may pay the tuition
of "'h pupils to the district or institution to which they are sent. The school
boa may arrange, and when petitioned to do no by a majority of electors of the
district, shall arrange with the school boards of other districts or with the insti-
tutions, to send pupils to such other districts or 'institutions who can be taught
conveniently therein, and for the payment of their tuition and for furnishing and
paying for their transportation to and from such other schools or institutions.

SECTION 2. AMENDMENT.) Section 15-40.2-09 of the North Dakota Century Code
is hereby amended and reenacted to read as follows:

15-40.2-09. ATTENDANCE IN PUBLIC SCHOOLS OR INSTITUTIONS OF BORDERING STATES,
WHEN PERMITTED - CONTINUATION OF ATTENDANCE MEN DISTRICT ANNEXED OR REORGANIZED.)
Students may attend a school in a bordering state under the following circumstances:

1. A student who lives within forty miles of another state or in a county
borlering on another state may, with the approval of the school board,
attend a public school or institution in a bordering state, and the school
board of the school district within which such student ras4des may contract'
with the a:ordering state for the education of such student.

2. A student who resides within a school district which is annexed to or
reorganised with another district or districts, and which has been sending
students to a school district in a bordering state because of proximity or
terrain, shall be permitted to attend or continue attending school in the
district in the bordering state.

If a request for attendance is denied under subsection 1 or subsection 2 of this
section by the school board of the district in which the student resides, an appeal
may be made to the three-member committee referred to in section 15-40.2-05. The

decision of the committee may be appealed by the school board, or the parent or
guardian of the student, to the state board of public school education, whose
decision shall be final. In the event that the district does not comply with a
decision requiring that tuition charges be paid, county equalisation fund payments
and state payments shall be withheld as provided in section 15-40.2-05.
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Payments shall be made by the county of the pupil's residence to the school
district or institution in the bordering Ltate for attendance under the provisionsof this section in an amount equal to the per-pupillpaymonts as provided in sections
15-40.1-07 or 15-40.1-08,

as the case may be, and the remainder of the pupil's
tuition as determined under

section 15- 40,2 -10 shall be paid by the district of thepupil's residence. Pupils attending public sehoelo or institutions in borderingstates in accordance with this
section shall be certified by the district or insti-tution in the bordering

state to the county superintendent of the county of the
zupil's residence, and payments

shall be made from the county to the school district
or institution in the bordering state.

This section shall not be construed to require the district of residence toprovide pupil transportation, or payments in lieu thereof, for pupils for whom the
payment of tuitica has been approved.

SECTION 3. AMENDMENT.) Section 15-40.2-10 of the North Dakota Century Code is
hereby amended and reenacted to read as follows,

15-40.2-10. RECIPROCAL MASTER AGRaMmEtam FOR PUPIL ATTENDANCE IN OTHER STATES.)
The superintendent of public instruction may enter into reciprocal master agreementswith the appropriate state

educational agencies or officers of borderit4 states in
regard to the cost of educating elementary

and high school pupils in the public
schools or institutions in such bordering states. such reciprocal agreements may
provide for payment on a per-pupil basis from the county equalisation fund for pupils
from this state attending schools in bordering states in a sum equal to payments
received by the district of the pupil's residence from the county equalisation fund.
The superintendent of public instruction, by certificate to the department of account,
and purchases, shall authorise

payments from the appropriation for state payments to
the county equalisation fund for the attendance of pupils in bordering states, and
the department of accounts and purchases, within the limits of legislative appro-
priations, shall make such payments. The balance of the tuition payment by the
pupil's district of residence shall not exceed the amount established by reciprocal
agreement less the amount paid from the county equalisation fund to the school
diettiot or institution in the bordering state.

Comment: This will apply only to district. in counties contingent to the state
tins or within 40 miles of the state line. It allows school districts
to pay tuition for the chilAd's attendance in a public school or
institution.
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HOUSE BILL NO. 1350

AN ACT to provide for a special education levy in school districts.

SE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF THE STATE OF NORTH DAXDIAs

SECTION 1. SCHOOL DISTRICT SPECIAL EDUCATION PROGRAM - mama - LEVY -

LIMITATIONS OF LEVY.) The school board of any school District may budget funds from

the school district general fund for a special education program for the school

district. If the school district is located in a county which is not levying a

county tax for special education, the school board may, upon approval by a majority

of the voters voting on the proposal at an election called by the school board, levy

a tax not to exceed a total of three mills upon all taxable property in the school

district for the purpose of carrying out a specie,
education program for the school

district, separately or, whenever possible, in cooperation with other school dis-

tricts. If the school district is located in a county which is levying less than

three mills for special education, or if the
school district consists of territory

in more than one county and one or more of the counties of which the district is a

pert, levy a tax for special education, the tax provided in this section shall-be

levied on all of the property in the district to the extent possible, provided that

the levy on any property which is now subjected to a county levy for special educa-

tion shall be reduced, if necessary, to ensure that none of the property located

within the school district is pubjected to
a.combined county and school district

special education levy in excess of three mills. The school board of a school

district, all or a part of which is located in a county levying a tax for special

education, shall cooperate with the county or counties having special education

programs to provide a program of special education for the children with special

education needs in the school district. The levy provided in this section shall be

over and above any mill levy limitations provided by law and shall be collected and

paid in the same manner as are other school district property taxes. The county

treasurer shall credit the proceeds of the tax levy, tgether with any other funds

received from the state or Ather sources for school district special education

purposes, to a school district special education fund. Such funds shall be

expended, within the limitations of the budget
approved by the school board, for the

school district special education program.

SECTION 2. ELECTION TO DISCONTINUE HILL LEVY.) Upon the filing with the

school board st least thirty days in advance of any regular school district election

of a petition signed by ten percent of the electors of the school district as

determined by the county superintendent for such
county in which such school is

located, the question of whether to continue
the sill levy of not to exceed three

mills for financing the special education program
shall be submitted to the voters

at the next regular school district election. If the levy for special education Le

disapproved by a majority of the votes cast at this election, the school boar.* shall

ismediately discontinue such levy, but levies previously spread upon the tax rolls

shall not be invalidated. A subsequent vote upon the question of authorising a mill

levy of not to exceed three mills may be had at any regular school district election

upon the filing with the school board of a petition containing the signatures of
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ten percent of the electors of the school district as determined by the county
superintendent for such county in Which such school is located.

Comment: This wae enacted primarily to give school districts where county
levies have repeatedly Ailed opportunity to participate together
with other &striate or other county epeoial education boards in
a special education program.

Single districts should explore oarefktly the merit of moving into
special education cooperatively county-al& before employing this
new section of the law.
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ABROAD IN THE LAND: LEGAL
STRATEGIES TO EFFECTUATE THE

RIGHTS OF. THE PHYSICALLY DISABLED

"Movement, we are told, is a law of animal life. As to man,
in any event, nothing could be more essential to personality,
social existence, economic opportunityin short, to individual
well-being and integration into the life of the communitythan
the physical capacity, the public approval, and the legal right to
to be abroad in the land."1

The past decade has witnessed a growing public awareness of the
rights of many disadvantaged and previously ignored groups in society.
Essentially unnoticed, however, are the problems of the physically
disabled? Discrimination against the handicapped exists in many forms.
For instance, entire school systems flagrantly violate state law by ex-
cluding handicapped children;° planners design public buildings which
are inaccessible to the physically disabled;' and employers, fearful of
higher insurance costs, refuse to hire them .° While the ensuing economic
costs are serious, the human costs, in terms of the suffering and wasted
lives, are even more distressing.

Jacobus tenBroek, The Right to Live in she World: The Disabled in the Law of
Torts, 54 CALIF. L. REV. 841 (1966) (Professor tenBroek himself was blind).

2 The total number of physically handicapped individuals in the United States is not
readily ascertainable. One authority recently placed the number at 11.7 million, See
Hearings on H.R. 8391 Before the Subconnn, on the Handicapped of the Senate Comm.
on Labor and Public Welfare, 92d Cong., 2d Sess, 265 (1972) (hereinafter cited as
Handicapped HearingrSenatel. The difficulty in obtaining accurate and meaningful
statistics is attributable to the inability of statisticians to measure the effect of a defined
handicap on the capacity of the handicapped to function normally in society. For ex-
ample, the epileptic may not be handicapped in his capacity to use public transporta-
tion; however, he is severely limited in his ability to secure and maintain employment.
See M. Gandy, Notes on Employment Problems and Epilepsy Patients, Jan. 4, 1971
(available from Epilepsy Foundation of America). Similarly, an individual with a
spinal cord in)ury may be able to obtain employment but incapable of utilizing public
transportation in order to seek and maintain employment. See Handicapped Hearings
Senate 1006, Numerical statistics must be evaluated in terms of the resultant effect of a
specific disability on participation in normal activity. See generally U.S. SOCIAL
SECURITY ADMIN., DEP/T OP HEALTH, EbUC.. & WELFARE. SOCIAL SECURITY SURVEY OR THE
DISABLED, 1966 (Rpt. No. 10, 1970); U.S. DEPT or HEALTH, Envc., & WELFARE) CHRONIC
CONDITIONS AND LIMITATIONS OF ACTIVITY AND MOBILITY (National Health Survey Series
10, No. 61. 1971); U.S. HEALTH SERVICES & MENTAL HEALTH ADMIN., DEP'T or HEALTH,
Fnvc., & WELFARE, Usz or SPECIAL Am-, (National Health Survey Series 10, No. 78,
Public Health Service Pub. No. (HSM) 73-1504).

See 118 Com. Rm. 1258 (1972) (remarks of Representative Vanik).
4 see Washington Post, Dee. 8. 1972, 1 5), at 3, col. 1.
2 See M. Gandy, supra note 2, at 8.

1501
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While a number of laws have been enacted which affect the handi-
capped° it is only recently that the handicapped themselves vocally
have asserted their right to equal treatment.' Proposed amendments to

Title V18 and Title VIP of the Civil Rights Act of 1964 would have
prohibited discrimination against the handicapped in federal programs
and in private employment. Although there was strong support for
these bills among the handicapped, no action was taken, A similar

provision to prohibit discrimination in federal programs was included
in the Rehabilitation Act of 197210 which was passed by Congress but
subsequently vetoed by the President."

In view of this limited legislative action, the handicapped may be
forced to resort to the courts in order to vindicate their rights. To do

8 Most of these laws do not secure the civil rights of the handicapped, but nth.,
provide services and assistance. 29 US.C. SS 31.42b (1970) (vocational rehabilitation
for persons injured in industry); Developmental Disabilities Services and Facilities Con-
struction Amendments of 1970, 42 U.S.C. 55 2661.66, 2670-77c (1970). See generally
US. DEPT OF HEALTH, EDUC, BC WELFARE, SUMMARY OP SELECTED LEGISLATION RELATING
TO THE HANDICAPPED (1971). However, three recently enacted federal laws protect some
aspects of a handicapped person's civil rights. See 42 U.S.C. 55 4151.56 (1970) (pro..

hibits architectural barriers in newly constructed and renovated federal buildings); Act
of Oct. 21, 1972, Pub, L. No. 92-515, 86 Stat. 970 (protects civil rights of the blind and
the otherwise physically disabled in the District of Columbia; requires equal access to
public places, public accommodations and conveyances; prohibits discrimination in ern-
ploymen .; and guarantees equal access to housing); Education Amendments of 1972,
Pub, L. No. 92-318, 5 904, 86 Stat. 235 (prohibits discrimination against the blind in
federally funded educational programs).

Several states have gone further than the federal government in securing the rights of
the disabled. The Illinois constituu-n guarantees the physically and mentally handi-
capped the fullest possible participation in the social and economic life of the state.

CONST, art. I, S 19. Other states have anti-discrimination laws protecting handi-
capped persons seeking employment in private industry. See IOWA Cone ANN. 5 601A.7
(Supp. 1972); WIS. STAT. 5 111.31 (1969). In addition, many state constitutions provide
for education as a basic right. See F. WEINTRAUD, A. ABESoN AND D. SKADDOCIT, STAIN
LAWS ON EDUCATION OP HANDICAPPED CHILDREN; ISSUES AND RF.COMMENDATIoNS 11 (1971).

But tee id. at 11-12, 17 (some state constitutions permit omission from mandatory at-
tendance laws of children with certain handicaps); notes 14.16 infra and accompanying

text. A number of state statutes provide that publicly funded buildings must be acces-
sible to handicapped persons, and some statutes include publicly used-privately owned

buildings as well. See COMMITTEE ON IMMO PREF. DESIGN, THE PRESIDENT'S COMMITTER

ON EMPLOYMENT OP 11W. HANDICAPPED, A SURVEY OP STATE LEGISLATION TO REMOVE

ARCIWTECTURAL BARRIERS. See also note 59 infra.
Thoben, Disabled People March for Civil Rights, U.S. Dr" or HEALTH, ENC. &

WELPARE, REHABILITATION RECORD. Sep. & Oct., 1972, at

8 H.R. 12,154, 92d Cong., 1st Sess. (1971).

0 N.R. 10,962, 92d Cong., 1st Sess. (1972).

10 H.R. 8395, 92d Cong., 2d Sess. (1972).
11 Weekly Compilation of Presidential Documents, Oct. 30, 1972, The same provi.

Mon was contained in a revised version of the Act passed by the 93d Congress. S. 7,

93d Cong., 1st Sess. (1973). It again was vetoed by the President. Weekly Compile.
don of Presidential Documents, Apr. 2, 1973. An attempt to override this veto failed.
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so, they must develop new legal strategies by using existing theories in
previously unexplored ways. This Note will consider the development
of such strategies in the areas of education, physical access and
employment.

EDUCATION

Sixty percent of the estimated seven million handicapped children
in the United States are denied the special educational assistance they
need for full equality of opportunity." One million are excluded
entirely from public school systems.'" The bases for this discrimination
lie in constitutional provisions," statutes" and court decisions" of the
various states. Two recent district court opinions, however, recog-
nized the right of the handicapped to participate equally in public
education, A consent decree issued in Pennsylvania Association For
Retarded Children v. Pennsylvania" required the state to provide free
access to public education and training for all mentally retarded chil-
dren.'" The court in Mills v. Board of Edncationm stated that the
education right extended to the physically handicapped as well as to
the mentally retarded." The Mills court held that the denial of a pub-
licly supported education for the handicapped in the District of Co-
lumbia, where public education was available to all others, violated the
due process clause of the fifth amendment?' The same rationale may
be applicable to the states through the equal protection clause of the
fourteenth amendment?'

12 118 CONG. REM S7852 (daily ed. May 16, 1972) (remarks of Senator Williams).
12 Id.
14 See Dri., Com. art. 10. I I; N.M. CONST. art. 12, C 5. Both the New Mexico and

Delaware constitutions permit omission of the mentally and physically handicapped from
the state's compulsory school attendance provisions.

In See ALASKA STAT, 114.30.010(b)(3) (1962)t Nev. RP.V, STAT. I 392.050 (1971).
16 The Wisconsin Supreme Court held that a board of education may deprive a

physically handicapped child of his right to a public school education. See State ex rd.
Beattee v. Board of Edur.. 169 Wis. 2)1, 234-33, 172 N.W. IS), IS) (1919). However,
in 1967 the Wisconsin Attorney General, while reaffirming the right of local school
authorities to exclude a student, stated that other means for a free, public education
must be providcd. See F. WEINTRAUB, A. MUCK AN11 13KAIMOCK, supra note 6, at 12.
Thousands of handicapped children still arc excluded from Wisconsin public behools.
See 118 Como. Rm. EMI (1972) (remarks of Representative Vanik).

17 334 F. Stipp. 1237 (F.D. Pa. 1971).
ill id. at 1259.
In 148 P. Sum). 866 (D.D.C. 1972).
gold. at 878.
211d, at 87).
erne fifth amendment, which contains a due process clause, is applicable to the

Dittriet of Columbia, while the fourteenth amendment, which contains both a due
process clause and equal protection clause, applies only to the states. See Rolling v.
Sharpe, 347 U.S. 497, 499 (1934). Though both col.epts stem from the American ideal
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The Supreme Court has applied two tests for judging whether a
state's justification defeats an equal protection challenge. Under the
more lenient rational basis test, a state's classification is unconstitutional
only if based on grounds totally irrelevant to the state's objective."
However, when fundamental interests" or suspect classifications" are
involved, the Court scrutinizes discriminatory laws more carefully
and requires the state to demonstrate an interest sufficiently compelling
to overcome a presumption of invalidity."

Discrimination against the handicapped may be a suspect classifica-
tion. The courts have found suspect classifications when the particular
group involved is saddled with such disabilities, subjected to a history
of such purposeful discrimination, or relegated to a position of such
political weakness as to require special protection." The stigma of
inferiority usually attached to such a classification has been the major
determining factor in designating classifications as suspect." Handi-
capped groups historically have been politically weak and fragmented,"

of fairness, they are not mutually exclusive. While the equal protection clause is a
more explicit safeguard against prohibited unfairness than the due process clause, every
Interest found to be fundamental and protected under due process probably is funda-
mental under the equal protection clause as well. See Developments its the LawEqual
Protection, 82 HAIW. L. Ray. 1065, 1130 (1969). Thus the Mills court's rationale based
on the due process clause in the District of Columbia is sound precedent for application
of the equal protection clause to the states.

18 See, e.g., Reed v. Reed, 404 U.S. 71, 75.76 (1971); Morey v. Doud, 354 U.S. 457,
463.64 (1957); Lindsey v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911); see notes
129-130 infra and accompanying text.

24 Fundamental interests include travel, voting, criminal procedure, marriage and pro-
creation. See Shapiro v. Thompson, 394 U.S. 618, 638 (1969) (travel); Reynolds v.
Sims, 377 U.S. 533, 561-62 (1964) (voting); Douglas v. California, 372 U.S. 353, 357
(1963) (criminal procedure); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535,
541 (1942) (marriage and procreation).

25 Suspect classifications arc those classifications based on alienage, race and national
ancestry. See Graham v. Richardson, 403 U.S. 365, 371 (1971) (alienage); Loving v.
Virginia, 388 U.S. 1, 9 (1957) (race); Korematsu v. United States, 323 U.S. 214, 216
(1944) (national ancestry).

28 See, e.g., Dunn v. Blumstein, 405 U.S. 330, 339 (1972); Harper v. Virginia Bd. of
Elections, 383 U.S. 663, 670 (1966); McLaughlin v. Florida, 379 U.S. 184, 191-92 (1964).
The presence of a fundamental interest or a suspect classification is sufficient to trigger
the compelling state interest test. See, e.g., Graham v. Richardson, 403 U.S, 365, 371-72
(1971); Shapiro v. Thompson, 394 U.S. 618, 638 (1969); Loving v. Virginia, 388 U.S. 1,
II (foe); Skinner v. Oklahoma ex ref. Williamson, 316 U.S. 535, 541 (1942).

2/See San Antonio Independent School Dist, v. Rodriguez, 41 U.S.L.W. 4407, 4415
(U.S. Mar. 21,1973).

24 See, e.g., Loving v. Virginia, 388 U.S. 1, 7 (1967) (racial classificrlon); Brown v.
Board of Educ., 347 U.S. 483, 494 (1954) (racial classiRcation); Korematsu v. United
States, 921 U.S. 214, 239 (1944) (Murphy, J., dissenting) (national ancestry classifica-
tion). See generally Comment, The Evolution of Equal ProtectionEdueation, Munici-
pal Services and Wealth, 7 HAIIV. Cw, lbawrs-Civ. Lis. I. Rev. 103, 112.35 (1972).

20 see Handicapped HearingsSenate 564.67.
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and handicapped persons have been stigmatized by society with a badge
of inferiority A0 The handicapped condition, often congenital and un-
alterable, has been analogized to racial classificationsat which almost
always compel the strict standard of review." Classification of the
handicapped, involving a politically weak group with a congenital or
unalterable trait, similarly should undergo the strictest scrutiny by the
courts,

The alternative method to invoke the application of the compelling
state interest test is to recognize education as a fundamental interest °°
The Supreme Court, however, in SanAntonio Independent School Dis-
trict v. Rodriguez," sustained Texas' use of the property tax as the
means for financing public education, while holding that education
is not a fundamental interest." The Court, nevertheless, left open a door
to a constitutional attack on unequal educational opportunity when
this inequality consists of an absolute denial of education." Such an
absolute denial of education is what confronts many handicapped chit-

31/ Kriegel, Uncle Tom and Tiny Tint: Some Reflections on the Cripple as Negro,
35 AMERICAN Scup Liat 412 (1969). But see Developments in the Law, supra note 22, at
1127 (stigma of inferiority does not attach to certain physical disabilities as it does to
recognized suspect classifications),

31 Kriegel, supra note 30, at 416.

32 The Supreme Court struck down a racial classification involving segregation in the
public schools. Brown v. Board of Educ., 347 U.S. 483 (1954). Per curiam decisions
issued by the Court subsequent to Brown dealing with other public facilities such as
parks, bathhouses and golf courses indicate that all racial classifications are viewed with
strictest scrutiny. See, e.g., New Orleans City Park Improvement Ass'n v. Detiege, 358
U.S. 54 (19c8), airg mem. 252 F.2d 122 (5th Cir.); Mayor & City Council v. Dawson, 350
U.S. 877 (1955), airg mem. 220 F.2d 386 (4th Cir.); Muir v. Louisville Park Theatrical
Ass'n, 347 U.S. 971 (1954), vacating snem. 202 F.2d 275 (6th Cir. 1953). Subsequent
decisions have applied the same strict standard. See, e.g., Swann v. Board of Educ.. 402
US. 1 (1971); Loving v. Virginia, 388 U.S. 1 (1967); McLaughlin v. Florida, 379 U.S.
184 (1964).

33 See, e.g., Rodriguez v. San Antonio Independent School Dist., 337 F. Supp. 280,
281 (11'.1). Tex. 1971), mod, 41 U.S.L.IV. 4401 (U.S. Mar. 21, 1973); Van Dorset v.
Hatfield, 334 F. Stapp. 870. 874.75 (11. Minn. 1971); Serrano v. Priest, 5 Cal. 3d 584,
604-10, 487 11.2(1 1241, 1255-59, 96 Cal, Rptr. 601, 615-619 (1971),

34 41 r.S.L.W. 4401 (U.S. Mar. 21. 1973).
a., Id. at 4417.

11113trver merit appellees' argument might have if a State's financing system
occasioned an absolute denial of educational opportunities to any of its
children, that argument provides no basis for finding an interference with
fundamental rights where only relative differences in spending levels are
involved and whereas is true in the present case no charge fairly could
he made that the system fails to provide each child with an opportunity to
acquire the basic and minimal skills necessary for the enjoyment of the
rights of speech and of full participation in the political process.

Id. at 4418.

34-830 0 14 IS
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dren." Hence the holding of Mills v. Board of Education," that the
right to a free, publicly supported education extends to all handicapped
children," should not be placed in jeopardy by the Rodriguez decision.
In situations where there is no absolute denial of education to the handi-
capped, but merely the allegation that the education provided by the
state is inadequate, the Rodriguez decision will limit plaintiff's attempts
to obtain the strict scrutiny of suspect classification analysis.

If successful in establishing the handicapped condition as a suspect
classification, traditional arguments offered as justifications by the state
probably would not pass the compelling interest test. While a state
might argue that prohibitive costs compel such classification, the Su-
preme Court has stated previously that constitutional rights cannot be
denied merely because their protection will necessitate the expenditure
of public funds.'" Similarly administrative inconvenience is not a com-
pelling interest justifying the exclusion of the physically disabled."
School systems which disc iminate against or totally exclude handicapped
children then would have to provide the equal educational opportuni-
ties to which all children are entitled."

PHYSICAL ACCESS

TRANSPORTATION

The two major barriers to complete utilization of transportation
facilities by the physically handicapped are architectural design and
legal recognition of the rights of the handicapped. Architectural im-
pediments are particularly acute for individuals confined to wheelchairs
who are often unable to enter buses, trains, planes, or transportation
terminals." Since these physical obstacles can be eliminated effectively
by modern technology and proper planning," the only remaining
barrier to sufficient mobility is the lack of legal principles implementing
the right to fully use such facilities." Even where that right clearly is

22 See notes 13.16 supra and accompanying text.
32 348 F. Supp. 866 (D.D.C. 1972); tee notes 19.22 supra and accompanying text.
32 348 F. Supp. at 875.
40 See, e.g., Graham v. Richardson, 403 U.S. 365, 376 (1971); Boddie v. Connecticut,

401 U.S, 371, 382 (1971); Goldberg v. Kelly, 397 U.S. 254,265-66 (1970).
4i Cf. Boddie v. Connecticut, 401 U.S. 371, 381 (1971); Goldberg v. Kelly, 397 U.S.

254, 265-66 (1970).
42 See P. WEirroson, A. ADESON AND D. BRADDOCK, supra note 6, at 40-46.
435ee Mandella & Schweikert, Mobility for Physically Impaired Parsons, 25 PAM.

MOM Naws, Nov. 1972, at 14.
44 Id. at 15.16. For example, California's Bay Area Rapid Transit System was designed

to be totally accessible to disabled persons. Id.
42 Some attempts have been and are being made. The Civil Aeronautics Poard has

notified air carriers of its intention to exercise rule-making authority with regard to
the transportation of physically disabled persons. See 36 Fed. Reg. 20,309 (1971). The
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established by legislation," some officials have failed to initiate effective
action.'" Thus, the courts again may be called upon to provide relief
where legislation is either non-existent or not fully implemented by
public officials.

The Supreme Court has developed the principle that the right to
interstate travel and the right to use the instrumentalities of interstate
commerce are fundamental under the Constitution." In Shapiro v.
Thompson," the Court declared that statutes requiring residence as a
prerequisite for the receipt of welfare benefits infringe upon the con-
stitutional right to travel by inhibiting movement from one state to
awther." The Court reasoned that residency requirements create two

move is in reaction to present dissatisfaction with a 1962 industry agreement. See CAB
Agreement No. 16614 (Dec. 31, 1962). See generally Medical Criteria for Passenger
Plying, ARCHIVES or ENVIRONMENTAL Hum, Feb., 1961. The new rules have not been
promulgated.

The Interstate Commerce Commission has not regulated the transportation of handi-
capped persons via rail or interstate bus. See Handicapped HearingsSenate 515. How-
ever, the National Railroad Passenger Corporation (AMTRACK) has provided bar-
rier-free construction in new equipment and facilities and renovation of old equipment
and facilities whe, s practical and feasible. National Railroad Passenger Corp. Executive
Memorandum Nn. 12.4 (Mar. IS, 1972).

46 See 42 U.S.C. S 4!51 (1970) (requiring that buildings financed with federal funds be
designed and constructed to be accessible to the physically handicapped). The statute
MIS amended in 1970 to include the Washington, D.C., subway system, presently under
construction. See Act of Mar. 5, 1970, Pt" L. No. 91.205, 84 Stat. 49 amending 42
U.S.C. S 4151 (1970).

4' Washington, D.C., subway officials refu. . to approve installation of elevators in
the local system, as mandated by Congress, until ordered by the court to do so. See
Washington Urban League, Inc. v. Washington Metropolitan Area Transit Authority,
Inc., Cvil No. 776-72 (D.D.C., June 29, 1973). The suit focused on the need for fur-
ther appropriating legislation rather than individual rights.

48See United States v. Guest, 383 U.S. 745, 757 (1966). The right was first articu-
lated by Chief Justice Taney in the Passenger Cases, a series of cases concerning the
right of the states to impose a tax on aliens. Passenger Cases, 48 U.S. (7 How.) 282,
463 (1849) (Taney, C.J.. dissenting). Eighteen years later a majority of the Court
adopted Taney's earlier views that the right to travel is an incident of national citizen-
ship. Crandall v. Nevada, 73 U.S. (6 Wall.) 35,49 (1867).

49 394 U.S. 618 (1969).
80 Id, at 629. Pennsylvania, Connecticut and the District of Columbia had statutory

provisions denying welfare assistance to individuals who had not resided in the particu-
lar jurisdiction for at least one year. Id. at 622-27. See also Dunn v. Blumstein, 405

330 (1972) (durational residency requirement as prerequisite for voting violative
of fundamental right to travel calling for application of c oipelling state interest test),

Whereas both Guest and Shapiro only involved the right to travel interstate, lower
courts have found a fundamental right to travel intrastate. See King v. New Rochelle
Municipal !lousing Authority, 442 F.2d 646, 648 (2d Cir.), cert. denied, 404 V.S. 863
(1971); Cole v. 'lousing Authority, 435 F.2d 807, 809 (1st Cir. 1970); Valenciano v,
Bateman, 323 P. Supp. 600, 603 (0. Ariz. 1971). The Supreme. Court has never ad-
dressed the question of purely intrastate travel. The majority in Shapiro did not ascribe
the right to travel to any particular constitutional pruvision but rather to the general
constitutional concepts of personal liberty. 394 U.S. at 629, In dissent, Chief Justice
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classes of potential welfare recipientsthose living within the state for
the prescribed period and those living within the state for less than
the prescribed period." Applying the compelling state interest test, the
Court concluded that a classification which infringes the fundamental
Tight to travel violates the equal protection clause of the fourteenth
amendment.52

Similarly, all travelers might be classified into two groupsthe physi-
cally handicapped, who have restricted access to the instrumentalities
of interstate travel, and the non-handicapped, who have complete access.
Since these discriminatory restrictions constitute an infringement on the
right to travel, transportation companies should be required to demon-
strate that a compelling state interest justifies the exclusion of the
handicapped. Of course, some governmental action must be shown
as a prerequisite for application of either the due process or the equal
protection clauses." Publicly owned transportation companies, and
even certain privately owned companies," would satisfy the "state
action" requirement.

Warren and Justice Black looked to the commerce clause for the origins of the right.
See id. at 644, 648 (Warren, C.J., & Black, J., dissenting). Justice Harlan, in dissent,
concluded that the right has its source in the due process clause of the fifth amend-
ment. Id. at 655, 671 (Harlan, J., dissenting). The Court has also found a close rela-
tionship between the freedom to travel and the freedoms of speech and association.
See Aptheker v. Secretary of State, 378 U.S. 500, 517 (1964). Under the view that the
right to travel stems from the commerce clause, it probably would not apply to purely
intrastate transportation. But, if the right derives from the freedoms of speech and
association, it would be difficult to deny its application to intrastate travel. See Note,
Residence Requirements After Shapiro v. Thompson, 70 Comm. L. Rev. 134, 138 (1970).

51 394 US. at 627.
52 Id. a 638. The Court further held that the District of Columbia's residence re-

quirements for welfare benefits violated the due process clause of the fifth amendment.
Id. at 641-42. See generally 1 C. ANIMAL?, MoDERN CONSTITUTIONAL. LAWS 8.94 (1969).
The equal protection clause does not apply to the District of Columbia. See note 22
supra.

58Por a court to find that a transportation system is in violation of equal protection,
state action must be shown. US. Consr. amend. XIV, 1 1. Governmental action is also
necessary for application of fifth amendment due process. See Public Utilities Coninen.
v. Pollack. 343 U.S. 451, 461 (1952); Corrigan v. Bucitely. 271 U.S. 323, 330 (1926). The
operation of a transportation company regulated under the authority of Congress con-
stitutes governmental action. See Public Utilities Cnmm'n. v. Pollack. supra at 461-62.

64 A privately owned municipal transit system can be so enfranchised that it is state
action for the company to engage in conduct violative of equal protection. See Boman
v. Birmingham Transit Co., 280 P.2d 531 (5th Cir. 1960); Williams. The Twilight of
State Action, 41 Tens L. Rev. 347, 358-59 (1963). The courts have found state action
in various other instances. See, e.g., Fvans v. Newton, 382 U.S. 296 (1966) (private
organization carrying out a public function); Burton v. Wilmington Parking Authority.
365 U.S. 715 (1961) (private business an integral part of a public building devoted to a
public service); Shelley v. Kraemer, 334 U.S. 1 (1948) (ludicial enforcement of a
private agreement). Rut see Moose Lodge 107 v. TMs, 407 V.S. 163 (1972) (mere
licensing does not constitute state action).
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The cost of solving current architectural problems through existing
technology should not be a sufficiently compelling interest to justify
the desi;.al of a fundamental constitutional right such as travel." There-
fore, courts may be asked to require publicly owned and some privately
owned transportation systems to spend the funds necessary to make
their facilities accessible to the physically handicapped.

PUBLIC BUILDINGS

The handicapped presently are excluded from many public build-
ings by architectural barriers ranging from monumental staircases to
six-inch curbs.' Although federal law requires that all new federal
and federally assisted facilities designed for public use be readily acces-
sible," there is no provision for existing structures." State statutes
addressing the problem of architectural barriers also generally ignore
the need for modifications of existing buildings." These buildings
house a. wide range of federal and state agencies and services to which
the public must have access; the efforts of the handicapped individual
to secure assistance and present grievances and complaints are impeded
by his inability to gain physical access to the buildings. If this inter-
ference infringes the handicapped person's constitutional rights, re-
moval of the interference may be forced by court action.

5 See, e.g., Graham v. Richardson, 403 U.S. 365, 376 (1971); Boddie v. Connecticut,
401 U.S. 371, 382 (1971); Goldberg v. Kelly, 397 U.S. 254, 255-56 (1970).

"See Martin. A Wheelchair View, Vashington Post, Dec. 8, 1972, 5 D, at 5, col. 1;
Martin, When 'Up' is a Down,1Vashington Post, Oct. 29, 1972, 5 K, at 1, col. 1; Martin,
Handicaps on the Hill,1Vashington Post, Oet. I, 1972, S L, at 1, col. 8.

57 See 42 U.S.C. 55 4151-56 (1970). Primary responsibility for developing standards is
lodged with the Administrator of General Services who must consult with the Secretary
of 1 lealth, Education, and Welfare. id. 5 4152 (1970). Regulations passed pursuant to
the legislation have incorporated detailed accessibility standards adopted by the Ameri-
can National Standards Institute. Federal Property Management Regulations, 41 C.F.R.
5 101 - 17.714 (1972): see AMMON NATioNAL STANDARDS INKTITUTP., AMMAN STANDARD
SPEt:INCATIoNs pats AlAXING Bt'lltnNns AND PAtILITIgs Am. EMMY. To AND USABLE BY THE
PHTSH:MAN 1 !Atom:Amu, USAS 11117.1 (1961). The ANSI standards include ramp
gradients, water fountain heights. and door and toilet stall widths. U. 5 5.

59 Only existing structures which are altered for federal use or with federal funds are
included in the legislation. See 42 U.S.C. 5 4151 (1970).

59 See Comstrritp. ON BARRIER FREE 1)PsitN, supra note 7. Some of the statutes provide
that accessibility is required only if economically feasible and not unreasonably compli-
cated. Others require that the building have one entrance which is accessible while
ignoring other barriers. See hi. Four states have laws covering publicly used, privately
owned buildings; fourteen explicitly cover renuxleling. See id. l.ike the federal gov-
ernment, nit states have no provision for existing structures, One county in Ohio did
consent to erect an elevator in the existing county courthouse after suit by a local
resident. Consent Decree. 11'argowsky v. Novak, Civil No. C-72-138 (ND. Ohio, March
30, 1973), Another county in Ohio consented to remove barriers from its court houses
and the health and welfare building. Friedman v. County of Cuyahoga, Case No.
89C961 (CtiV3hotl County Ct. 1972).
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The Supreme Court long has recognized that citizens have the right
to come to their "seats of government" °° to transact business and peti-
tion for redress of grievances." This freedom to petition is protected
by the first amendment" and applies to all branches of government, in-
cluding the administrative agencies." The ;udiciary has been vigilant to
prohibit infringement upon the citizen's right to communicate freely
with the government. In Brown v. Louisiana" the Supreme Court up-
held the right of the citizen to be physically present in a public build-
ing to petition for redress of a grievance related to the operation of

60 The seat of government is where the courts, executive and legislature are located.
Cf. Edwards v. South Carolina, 372 U.S. 229, 235 n.10 (1963).

"See Crandall v. Nevada, 73 U.S. (6 Wall.) 35, 44 (1867); Passenger Cases, 48 U.S.
(7 How.) 282, 491 (1849) (Taney, C.J., dissenting). Although courts recognize the
extreme importance of the right to petition, it has received much less attention than
the rights of speech and assembly. This may be due to the fact that It is closely inter-
twined with the latter rights. See United Mine Workers v. Illinois State Bar Ass'n, 389
U.S. 217, 222 (1967) (speech, assembly and petition intimately connected and equally
fundamental). See also De Jonge v. Oregon, 299 U.S. 353, 364 (1937) (right to petition
an integral part of republican form of government).

62 U.S. Com. amend. I. The first amendment's prohibition of acts by Congress
abridging the right to petition has been extended to the stares through the fourteenth
amendment. Cantwell v. Connecticut, 310 US. 296, 303 (1940); Schneider v. State, 308
Us. 147, 160 (1939); Gitlow v. New York, 268 U.S. 656 (1925). Section 1983 of title
42 of the United State: Code prohibits state violations of rights protected by the four-
teenth amendment and can serve as a basis for suit against the state. Ste Wilwording
v. Swenson, 404 U.S. 249 (1971); Hatfield v. Bailleaux, 290 F.2d 632, 636 (9th Cir. 1961);
42 U.S.C. S 1983 (1970). See also Chambers v. Baltimore & O.R.R., 207 U.S. 142, 148
(1907) (right to sue and defend is privilege under article IV of the Constitution; right
conservative of all other rights).

es See California Motor Trans. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972).
Although access to the courts is protected by the first amendment, when the state
denies a party use of the courts or refuses a remedy, due process may be violated. While
s state may regulate the manner in which its courts operate, due process is denied if its

inditions are unreasonable. See Cohen v. Beneficial Finance, 337 U.S. 541 (1949).
See also Sniadach v. Family Finance Corp., 395 U.S. 337 (1969) (garnishment without
opportunity to defend). Such due process requirements extend to administrative actions
as well. See Bell v. Burson, 402 U.S. 535 (1971) (license revocation by Bureau of Motor
Vehicles); Goldberg v. Kelly, 397 U.S. 254 (1970) (no evidentiary hearing prior to
termination of welfare benefits).

In a recent case the appellants argued that the imposition of filing fees on indigents
in divorce actions violated their first amendment right to petition. See Boddie v. Con-
necticut, 401 U.S. 3) 1 (1971). The Court, however, viewed access to the courts as an
element of due process in this instance because the judicial process was the only means
available for dissolving the marriage. Id. at 375. Why the Court chose due process is
not clear since issues such as service of process would not have been necessary to
resolve had they relied on the first amendment. See La France, Constitutional Law
Reform for the Poor: Boddie v. Connecticut, 1971 Dtitt L.). 487, 529 (the author was
counsel for appellants).

64 383 U.S. 131 (1966),
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that facility." Moreover, in Edwards v. South Carolina° the Court
viewed the defendants' efforts to enter the state house grounds, a public
facility, to present their grievances as an exercise of first amendment
rights in its most "pristine and classic form." " Thus, while public
agencies have the right to regulate access to their facilities," they may
not do so in an unreasonable and discriminatory manner." Since the
physical barriers which impede the handicapped individual's access gen-
erally exist because of poor planning choices and serve no useful pur-
pose, they may be attacked as unreasonable and discriminatory. The
possibility of alternative means of communication is irrelevant. The
defendants in Brown and Edwards had other means of communica-
tion, but the Court nevertheless found the restrictions on defendants'
access to be an unjustifiable burden on their first amendment rights.TO

Since the right to petition is protected by the first amendment it may
only be infringed when a danger exists to interests which the state
lawfully may protect." The state clearly has infringed the rights of the
handicapped since, although it did not create their physical condition,
by constructing physical barriers it created their exclusion." The state
had the alternative when building its facilities to use designs which
would have made them fully accessible at similar cost." By an official

66 Id. at 142.
06 372 U.S. 229 (1963).
671d. at 235.
66 See Brown v. Louisiana, 383 U.S. 131, 143 (1966).
so M. Discriminatory regulations infringing first amendment rights are prohibited even

for restricted areas such as military bases. See Flower v. United States, 407 U.S. 197
(1972) (leafletting permitted on "public street" within military base); cf.. Downing v.
Kunzig, 454 F.2d 1230 (6th Cir. 1972) (public normally has access when conductinf cnvn
business). But see Barrett v. Kunzig, 331 F. Supp. 266 (1971), aff'd, 41 U.S.L.W. 3128
(6th Cir Feb. 22, 1972), cert. denied, 409 U.S, 914 (1972).

70 See Brown v. Louisiana, 383 U.S. 131 (1966) (statute infringed right to enter library
to petition for end to segregated library system); Edwards v. South Carolina, 372 U.S.
229 (1963) (statute infringed right to enter state house grounds to express grievances).
But see Adderly v. Florida, 385 U.S. 39 (1966) (state's interest in controlling jailyard
property was sufficient to uphold convictions of demonstrators); Cox v. Louisiana. 379
U.S. 559 (1965) (activities near court house may be limited in deference to judicial
integrity).

71 See NAACP v. Button, 371 U.S. 415, 418 (1963) (only compelling state interest can
justify limiting first amendment freedoms).

72 Even if no first amendment right of access exists, the handicapped individual may
be denied equal protection of the laws if the state creates an unreasonable classification
between the disabled and the non-disabled without a rational relationship to some state
interest. See note 23 supra and accompanying text.

72 Cost estimates by the National League of Cities based on seven hypothetical build-
ings indicate that the additional cost involved in making them barrier free would he less
than one-half of one percent. See NATMNAL CoMMISSION oN Aartirrzenveat, BARIUM,
Drains( FOR Au. AMERICANS 7 (1967). Studies based on three buildings actually con-
structed indicated that the cost was increased by only onetenth of one percent. See id.
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choice of construction" the state has infringed the rights of the handi-
capped without countervailing state interest. Therefore the state has a
duty to eliminate all such impediments to the free exercise by the handi-
capped of their rights." Some changes, such as ramps and railings, may
be effected at minimal financial outlay;" others may involve expensive
structural changes. The courts, however, will order costly protections
when Bill of Rights freedoms are involved." Thus, the handicapped
individual may have a remedy against either the state or the federal
government for violation of his first amendment rights.

EMPLOYMENT

PRIVATE EMPLOYMENT

Only a small percentage of the estimated 14 million physically
handicapped Americans who could work if given the opportunity
actually are employed." The handicapped individual's unemployment

74 See United States v. Raines, 362 U.S. 17, 25 (1960) (requirement of state action met
when source is person or agency formally identifiable).

75 Cf. Brown v. Board of Educ., 349 U.S. 294, 300 (1955) (remedies to constitutional
infringement roust be enforced). A court might find that the state's duty to provide
access could be fulfilled by means other than barrier removal, such as providing agents
to assist the handicapped individual in securing services he otherwise might be unable
to obtain. While this may be an administratively logical solution, it does not seem to
be fully within the meaning of the constitutional imperative that there be no infringe-
ment.

70 NATIONAL COMMISSION ON ARCHITEMILAL BARRIPRS, supra note n, at 3.
77 See Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) (abolished poll tax);

Gideon v. Wainwright, 372 U.S. 335 (1963) (right to counsel at trial); Douglas v. Cali-
fornia. 372 U.S. 353 (19611, (right to counsel on appeal). See also Note, Discrimination,
Against the Poor and the Fourteenth Amendment, 81 1-1ARe. L. Rev. 435. 440-41 (1967)
(financial.interests of the state).

TA 118 Co c. REG. 1472 (1972) (remarks of Senator Williams). One study showed
that 25 percent of the unemployed handicapped respondents had tried but were unable
to find jobs. See A.D. Little Co., Employment, Transportation and the Handicapped,
July 1968. at 30 (U.S. Social and Rehabilitation Serv., Dept. of Health, Education, and
Welfare, No. C-69492).

Among the more severely handicapped, however. fully a third of those surveyed were
unable to obtain employment. Id. at 31. The rate of employment for the entire sample
was SO percent, varying from a high of 75 percent for individuals with back and spine
problems to a low of 29 percent for amputees. Id. at 29.30.

In addition to private employment, sheltered workshops funded by the state voca-
tional agencies provide training and work for some handicapped individuals. These
workshops are partially exempt from the minimum wage requirements of the Fair
Labor Standards Act. See 29 U.S.C. S 214(d) (1970). Encouraged as a necessary al-
ternative for the disabled. the workshops are criticized for providing inadequate wages
and facilities. See Handicapped HearingsSenate 1046-47. See also H.R. Rpm No.
92-1115. 97d Cong., 2d Sess. 43 (1972). Additional lobs are provided under the Ran-
dolph-Sheppard Art of 1936 which grants blind people licenses and initial financial
aid for the operation of vending stands. 20 U.S.C. S 107 (1970); see H.R. TIP P. No.
92-1116. 92d CAmg., 2d Sess. 49.55 (1972). These jobs may he limited by the increasing
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naturally impairs his ability to support a family and to participate fully
in the daily activities of society. Some, unable to rely on family
support or other resources, arc forced to accept welfare."

Although transportation and physical barriers play significant roles
in restricting employment possibilities," a crucial factor is employer
attitude. In addition to stereotyped prejudices,"t many employers fear
that the handicapped person will be unable to perform assigned tasks."
This attitude exists despite the results of numerous studies showing that
the handicapped worker, when assigned an appropriate position, per-
forms as well as, or better than, his non-handicapped co-workers."

In spite of reassurances by insurance associations, many employers
also fear that workmen's compensation rates will increase due to em-
ployment of the disabled." However, employment of the handicapped
does not affect the premium rates either for non-occupational benefit
plans or for workmen's compensation." Furthermore, 46 states have
second-injury laws which afford the employer some protection against
bearing the full cost of support if a disabled employee is reinjured and
permanently disabled." Nevertheless, employer prejudice against the
handicapped as an insurance liability remains.

use of automatic vending machines. Id. at 52. Encouragement to enterprises hiring the
blind is also provided by the 1Vagner-O'Day Act which authorizes special purchases
by federal agencies of blind-produced supplies. Sec 41 U.S.C. 34 46-48 (Supp. 1971).

15 It is estimated that rehabilitation by federally financed state vocational rehabilita-
tion agencies of 51,084 handicapped persons saved over 840.5 million in public assistance
payments. H.R. Rrp. No. 92-1135, 92d Cong., 2d Sess. 12 (1972).

80 See Handicapped HearingsSenate 515, 534-35; A.D. Little Co., supra note 78,
at 30; notes 43-45 supra and accompanying text.

81 One study showed that all disabled groups were subject to prejudice and that per-
sonnel directors would prefer to hire a former prison inmate or mental hospital patient
than an epileptic. See Richard, Triandis & Patterson, Indices of Employer Prejudice
Toward Disabled Applicants, 47 joutmAt. or APPLIED PsYcnot.onv 52 (1961). See also
M. Gandy, supra note 2.

$2 See U.S. RVREAU OP LABOR STANDARDS, 1)P.P.T or I.Anoa. not.. No. 234, Voansintes
COMPENSATION AND MR PHYSICALLY IIANDICAPPEDIVORRER 1, 20 (1961),

9x See id. at 6-8.
81 The Association of Casualty and Surety Companies pointed nut that rates arc based

solely on the relative in the company's work and the conyany's accident experi-
ence. Id. at 45. Statistics slur. that a company actually might minimize their accident
experience by hiring the disabled since they have eight percent fewer accidents than
their co-workers. See Handicapped HearingsSenate 519.

85 U.S. fitTAV or LADOR STANDARDS, supra note 82, at 10.
88 See Handicapped HearingsSenate 51S. Although many of these laws are limited

in the types of injuries covered and the amount of liability, some states are attempting
to strengthen the laws. id. at 536. See also Hearings on H.R. zier, H.R. 9847 and
Related Mils Before the Select Subconmt. on Education of the House Count,. on Mu-
tation and tabor, 92t1 Cong., 2d Sess. 113 (1972) (hereinafter cited as Handicapped
Hearings House); U.S. rstPtill'Atr.NT STANDARDS ADM INISTRATIM MOT or 1,4110R, BULL.
No. 212 (1(01).
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Present governmental effortspromote voluntary action by employers"
and encourage placement activities" but do not aid persons refused
employment because of handicaps." Other groups, especially blacks,
also face serious discrimination in hiring by private employers. Grad-
ually barriers are being nvercome and jobs are being opened to quali-
fied persons without regard to race. Progress has been achieved by
litigation based either on recent" or on Civil War era" legislation.
There may be some hope for similar progress through the courts for
the handicapped.

The primary federal law prohibiting discrimination by private em-
ployers, Title VII of the Civil Rights Act of 1964," clearly does not pro-
scribe discrimination against the handicapped." However, a 1968 Su-
preme Court decision, Jones v. Alfred H. Mayer Co.," involving racial
discrimination, may provide a possible avenue of relief. The Court held
that Section 1982 of title 42 of the United States Code," a relatively
obscure statute originally derived from the Civil Rights Act of 1866,"
applies to private racial discrimination in the sale of housing." In re-
futing the general belief that state action was required," the Court

87 The President's Committee on Employment of the Handicapped works with Indus-
try to gain acceptance of the handicapped worker and sponsors a National Employ theHandicapped Week to publicise its efforts. See Handicapped HearingsSenate 540,
1036.37. Each state has a Governor's Council on Employment of the Handicapped whichworks closely with the President's Committee, In addition there are over 1,000 local
committees. Id, at 539,

88 In accordance with a 1971 Presidential directive, the vocational rehabilitation agen-cies, in conjunction with the United States Employment Service and the Veterans Ad-
ministration, are placing special emphasis on training and job placement of Vietnam
veterans, See Handicapped HearingsSenate 254.56,

SD Only a few states have laws which prohibit private employment discrimination.
See, e.g., fla.. ANN. STAT. ch. 38, S 13-2 (Smith-Hurd 1972); lowA CODE Am.:. S 601A.7
(Stipp. 1972); Wis. Sur. ANN. 5 111.31 (Stipp. 1973),

g° See Civil Rights Act of 1964, Title VII. 42 U.S.C. 5 2000e (1970).
91 See Act of May 31, I870, ch. 114, 5 16, 42 U.S.C. 5 1981 (1970)1 note 99 infra,
tit 40 USE. S 2000e (1970) ,

03 Title VII makes it an unlawful employment practice to discriminate against any
person because of race, color, religion, sex or national origin. /d. S 2000e-2(a) (1970),
Efforts have been made to expand it to include the handicapped without success. Seenotes 8-10 supra and accompanying text. Even if efforts to include the handicapped in
Title VII are successful, no Title VII remedy exists against employers of less than 25
workers, 42 U.S.C. S 2000e (b) (1970).

84 392 U.S. 400 (1968).

93 42 U.S.C. 5 1982 (1970) .

" Act of April 9, 1866, ch. 31, 5 1, 14 Stat. 27.
14392 US, at 420.

08 See id. at 409. 419-20, 416. Prior to Jones it generally had been assumed that section
19a2 required %t.irc action, See Larson, The Development of Section 1981 As a Remedy
for Racial Diserhnination, 7 1-1Anv. Civ, ltintrrs-Ctv, Lin, L, Rpm. 56, 57 (1972)1 35 BROOK.
L. REst. 275, 276.77 (1969). Out see United States v. Morris, 125 P.2d 322 (ED. Ark.
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indicated that a companion statute, Section 1981," is applitibie to
private discrimination in employment.'"

The Jones Court examined the legislators' intent in enacting the 1866
Act and the thirteenth amendment, the latter stating that qnleither
slavery nor involuntary servitude . . . shall exist within the United
States . . . ."1" An enabling clause grants Congress the power to
enforce the amendment by appropriate legislation.1U' The Jones Court
considered the amendment to have both a negative aspectthe abolition
of slaveryand an implicit positive corollarythe establishment of uni-
versal freedotn.'" While specifically declining to decide whether the
amendment itself did any more than establish universal freedom,'" the
Court held that Congress, under the enabling clause, had the power to
decide what acts constituted "badges and incidents of slavery" and
1903) (section one of Civil Rights Act of 1866, predecessor of section 1982, prohibits
private acts of discrimination aimed at preventing blacks from buying land).

" The statute provides that "All persons . . shall have the same right . . . to the
fell and equal benefit of all laws and proceedings for the security of persons and prop-
erty as is enjoyed by white citizens ...." 42 U.S.C. 1 1981 (1970).

Both sections 1981 and 1982 arc derived from section one of the Civil Rights Act of
1866. 392 U.S. at 422 n.28. The current United State: Code notes that Section 1982 is
derived from the 1866 Act but attributes section 1981 only to the 1870 statute which
reenacted the 1866 Act after the fourteenth amendment was passed. However, section
1981 retains the scope of the 1866 statute,. See Note, Racial Discrimination In EsnisioY-
Went Under the Civil Right: Act of 1866, 36 U. Can. L. Ray. 615, 619 (1969).

100 The Court, in a lengthy footnote, specifically overruled an earlier decision which
held that section 1981 required state action in employment discrimination. 392 U.S. at
441 n.78, overruling Hodges v. United States, 203 U.S. 1 (1906). A lower court was
prompt in seizing upon the language in lone: to prohibit discrimination by private em-
ployers on racial grounds. See Dobbins v. Local 212, IBF.W, 292 F. Supp. 413 (S.D.
Ohio 1968). To date five circuits have agreed. See Bradley v. Bristol-Myers, Inr., 4S9
F.2d 621 (8th Cir. 1972) (racial discrimination in hiring practices); Brown v. Gaston
County Dyeing Mach. Co., 957 F.2d 1377 (4th Cir.), cert. denied, 409 U.S. 982 (1972)
(racial discrimination in promotion policies); Young v. International Telephone & Tele-
graph Co., 438 F.2d 757 (3d Cir. 1971) (racial discrimination by both employer and
union); Sanders v. Dobbs Houses, Inc., 431 rad 1097 (5th Cir. 1970), rem denied, 401
U.S. 918 (1971) (refusal to rehire based on race); Waters v. Wisconsin Steel Works,
4271+.24 476 (7th Cir.), cert. denied, 400 U.S. 911 (1970) (racial discrimination in hiring
practices).

One court has questioned whether section 1981 is in fact derived from the 1866 Act.
See Cook v. Advertiser, 321 P. Supp. 1212 (M.D. Ala. 1971), al/'d on other grotoult,
458 F.2d 1119 (5th Cir. 1972). The discrepancies on which the Cook court based its
opinion may be due to the mistake of. a co difier in compiling and revising the SWUM.
See Note, Section 1981 and Private hiteritnittation, 40 Gto. WASH. L. My. 1024, 1036-
39 (1972). See generally Larson, supra note 98, at 5o.

101 U.S. Cosisr. amend. XIII; see 392 U.S. at 422.44.

102 See V.S. Conn amend. XIII, 5 2.
103 392 U.S. at 439; tee Bailey v. Alabama, 219 V.S. 219, 241 (1911); Hodges v. United

States, 203 U.S. 1, 17 (1906); Civil Rights Cases, 109 U.S. 3, 20 (1883).
104 392 U.S. at 439.
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thus could be prohibited,'" Although the Court indicated that Jones
is applicable only to race,'" some commentators suggest that the ration-
ale of Jones applies to other forms of discrimination."' Thus, it is pos-
sible to construct an argument asserting that the thirteenth amendment
and the subsequent Civil Rights Act of 1866 prohibit employment dis-
crimination against the handicapped.

In passing the thirteenth amendment the primary consideration in
the minds of the legislators was Negro slavery in the South.'" How-
ever, in drafting the amendment the legislators recognized that it would
make fundamental changes in the federal system and would enable
Congress to establish laws insuring equality for all citizens.'" By enact-
ing section one of the 1866 Act, Congress extended to "citizens of
every race and color" the same rights to purchase and contract as those
enjoyed by "white persons." 110 Sect'on 1981, derived from section
one, is even broaderencompassing not only citizens but "all persons"
within the United States."' The debates at the time of enactment in-
dicate that the legislators did not intend to limit the protection of the
Act to blacks.12 Both sides in the controversy stated that the Act
applied to all persons.'" The legislators intended to prevent any group
from being held in an inferior status by ensuring that only one level
of citizenship existed throughout the land.

1051d. Ry passing the 186fi Act. Congress indicated that it considered discrimination
in both the rights to purchase and the right to contract a "badge" or "incident". Id. at
441. In an early decision the Court refused to regard private denial of public accommo-
dations as a "badge or incident of slavery" under the thirteenth amendment since it
had nothing to do with slavery or involuntary servitude. Civil Rights Cases, 109 U.S.
3, 24 (1583). It viewed badges and incidents as those burdens and disabilities on funda-
mental rights, such as tin, right to contract and to purchs,e property, imposed by
slavery. Id. at 22. Roth employment discrimination and the housing discrimination pro-
hibited in /ones fall within the earlier Court's definition.

ton 392 U.S. at 413.

107See Note, Jones v. Mayer: The Thirteenth Ant4..ndinent and the Federal Anti-
Discrimination Laws, 69 Cot.c.st. L. Rim 1019. 1026-27 (1969); 20 Cm W. RES. L. REV.
448, 457-59 (190).

log The thirteenth amendment was one of a series of post-Civil War enactments
aimed at terminating the last signs of slavery and ensuring freedom. It was preceded by
the wartime rmancipation Proclamation and passed to insure that document's post-war
validity. See I STATUT01116 IIISToRY or ME UNITrti STATES: CIVO RIMITS 13 (13. Schwartz
ed. 1970).

I09 See J. rrAlaonic.r.nvnt.Uxhra 1.Aw 157-73 (1965).
Itn Act of April 9. 1866. ch. 31, 4 I, 14 Stlt. 27.

III See 42 U.S.C. 5 1981 (1970); note 99 supra.

112 See J. TENTIsotx, supra note 109, at 179; Coyn, Mom 39th Cong., 1st Sess. 438
(1866).

Il3See United States v. Classic. 313 U.S, 299. 327 (1941); Coin. Gt.onr, 39th Cong.,
1st Sem 599, 601 (1866).
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Due to its language and its -history, section 1981 has been applied
to prohibit both racial"4 and non - racial"" discrimination. If the intent
of the framers was indeed to secure universal freedom and to establish
equality, then "white citizens," must be interpreted broadly. This
standard was selected at a time when, compared with other groups,
whites did enjoy superior rights and was intended to indicate the high-
est form of personal liberty and freedom. The purpose and intent of
the framers of the statutory provision, therefore, requires that the law
not be limited to racial discrimination or to non-whites."8

114 Central Presbyterian Church v. Black Liberation Front, 303 F. Supp. 894 (ED.
Mo, 1969); Gannon v. Action, 303 F. Supp, 1240 (ED. Mo. 1969), modified on other
grounds, 450 F.2d 127 (8th Cir. 1971). The courts in Central Presbyterian Church and
Ciamion held, in effect, that when blacks invaded a white eturch, whites were deniedthe rights of "white citizens." Contra Perkings v. Bolster, 190 F. Supp. 98, ard, 285
F.2d 426 (4th Cir. 1960) (section 1981 jurisdiction not available to white claiming false
arrest). See also Dombrowski v. Dowling, 459 F.2d 190, 199 n.24 (7th Cir. 1972) (court
suggests without deciding that section 1981 may not apply to white who was denied
office rental because associates were blacks); Carter v. Gallagher, 452 F.2d 315 (8th
Cir. 1971), cert. denied, 406 U.S. 950 (1972) (section 1981 prohibits employment dis-
crimination based on race, whether it is against blacks or whites; court however viewei
section 1981 as based an fourteenth amendment); 23 VAND. 1.. REV. 4h (1970) (discus-
sion of thrtmotz).

114 See Scher v. Board of Fthic., 424 Flti 741, 743 (3d Cir. 1970) (per curiam) (sections
1981 and 1983 do not apply exclusively to racial or religious discrimination; available to
boy denied equal protection by arbitrary expulsion from school). Contra Schetter V.
Heim, 300 F. Supp. 1070, 1073 (ED. Wise, 1969). Bur cf. Georgia v. Rachel, 384 U.S.
780, 791-92 (1966) (legislative history of Civil Rights Act of 1866 shows intent restricted
to racial equality).

The Court also has upheld anti-peonage statutes based on the thirteenth amendment
regardless of the race of the defendant. See Clyatt v. United States, 197 U.S. 207, 218
(1905). Section 1981 was enacted to enforce the thirteenth amendment and applies to all
races and colors. Buchanan v. Watley, 245 U.S. 60, 7H (1917). However, the Court in
Buchanan appeared to place some weight on the reenactment of section 198I's prede-
cessor, the Civil Rights Act of 1866, after the fourteenth amendment became effective.
1. at 74.76. Two other case which hold that section 1981 applies to all races and

colors appear to rely at least in part on the fourteenth amendment rationale. See
Takahashi v, Fish Comm'n, 334 U.S. 410, 419 (1948) (section 1981 rests in part on the
fourteenth amendment); United States v. It'ong Kim Ark, 169 U.S. 649, 695.96 (1898)
(acknowledges section 1981's thirteenth amendment basis but uses fourteenth amend-
ment rationale). I lowever. in a recent case involving denial of welfare benefits to resi-
dent aliens the Supt.( me Court indicated that section 1981 was separate from the
fourteenth amendment. See Graham v. Richardson, 401 U.S. 365 (1971) (state statute
violated fourteenth amendment as well as federal power to regulate aliens as carried
nut In, section 1981). Moreover, the Jones Court stated that reenactment of the 1866 Act
after the fourteenth amendment did not affect the scope of the Act. See Jones v.
Alfred N. Mayer Co.. 392 U.S. 409, 436 (1968),

He ft has been suggested that limiting the protection of the Act to blacks offends
the equal protection clause of the fourteenth amendment. See, Note, The "New" mfr.
teoth ;Intendment: A Preliminary Analysis. 82 1 toy. I.. Rte. 1204, 1315-16 (1969) ; 20
CARE W. 148.1.. Rte. 448, 459 n.75 (1969).
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The Jones Court, while calling segregated housing patterns a "relic"
of slavery,'" applied the term to practices which could be traced only
indirectly to the institution of slavery itself.18 Thus the expression
should not be used to limit a "badge or incident" to those employment
practices which existed during the period of slavery. If by "relic" the
Court meant the discrimination which the black man faces, not because
of his former servitude, but because of his curroa seconi1 -class status
in society,"° then that same discrimination is suffered by the handi-
capped who are isolated and set apart from the mainstream of society.120

It cannot be said that the handicapped are treated as first class citizens
enjoying all of the rights of "white persons." The handicapped, there-
fore, should be protected by both the thirteenth amendment and section
1981.

Such a view of the amendment and its purpose is consistent with the
intention of its framers to secure universal freedom.'" Even if the
framers comprehended no other discrimination than racial, the Consti-
tution is not an inflexible document, frozen by the attitudes and con-
ditions which pre% ailed at the time of its passage.'" Rather, the Con-
stitution is a living institution, adaptable to the circumstances of modern
society and responsive to the ideal of true equality for all people. Since
the courts most determine the significance of constitutional principles

. by 'considering their growth as well as their origin,'" their interpre-
tation of the Constitution can be responsive to the changing social and
economic values of the nation.'" The evil which the thirteenth

117 392 U.S. at 442-43.
118 The Court viewed racial ghettoes which are a development of the 20th century as

a "relic" of slavery. Id. But tee Casper, loner v. Mayer: Clio, Hennaed and Confused
Muse, 1968 S. CT. Rev. 89 (description of housing segregation during Civil War).

119 While some of the discriminatory racial practices existing today may have been
hi existence at the time of slavery they appear to be lined less on former servitude and
more on unreasoning preiutlice which causes some whites to view blacks as inferior.
See 392 U.S. at 446 (Douglas, J., concurring).

120See Lawn, Voice of the Militant Cripple, EVENT (Aug. 1969) (published by the
President's Committee on Employment of the Handicapped). The isolation may stem
in large part from discrimination by employers and school systems. See notes 12.16,
7846 supra and accompanying text.

121 See note 103 supra and accompanying text.

122 See United States v. Classic, 313 U.S. 299, 316 (1941); Wright v. United Stares,
302 U.S, S. 607 (1938). The Constitution is a starting point for developing legal
reasoning rithor than an aggregate of hard and fast precepts to he handed on and fol-
lowed from generation to generation. See Stone. The Common Law in the United
States, SO 1-1Aay. 1. Rev. 4.23 (19111).

122 See Chunpers v. United States, 233 U.S. 604, 610 (1914) (Holmes, J.).
124 see Note, supra note 116, it 1302.01, The lawmakers couched the amendment in

terms general enough to encompass the total institution of slow)? as it developed,
responding fully to the evil perceived. id. at 1302. As modern perception of that evil
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amendment originally sought to eradicate was the inherent injustice of
maintaining a class of people in a position of inferiority. An interpre-
tation of the amendment which includes all persons, who suffer from
such inferiority, even if not the specific intent of the framers, would
be within the spirit of their enactment.'"

PUBLIC EMPLOYMENT

While federal agencies are prohibited by law from discriminating
against an individual because of a physical handicap,'" few states have
similar statutcs. Moreover, the courts have given scant attention to
whether a state agency is prohibited from refusing to hire an otherwise
qualified person purely on the basis of a physical handicap."t The
Supreme Court consistently has recognized that the fourteenth amend-
ment, while granting the states power to treat classes of people in dif-
ferent ways,'" does deny them the power to discriminate on the basis
of irrelevant criterimm Thus the Court, although never acknowledging
grows, the response may assume an increasingly broader scope. ld. By rejecting an
overly narrow interpretation of the amendment it may be more readily adapted to the"evils" of today's society. Id. at 1302-13.

125 See Griffin v. Breckenridge, 403 U.S. 88, 97 (1971) (accords early civil rights
statutes a sweep as broad as their language). However, Griffin indicated that the thir-
teenth amendment is closely related to slavery. See id. at 105. In another decision the
Court dismissed an argument that a city's action to close its pools rather than to inte-
grate them was a badge or incident of slavery. Palmer v. Thompson, 403 US. 217
(1911). The Court noted that although the enabling clause of the amendment might
allow the passage of legislation to control pool closings, Congress had not chosen to passsuch a statute. Id. at 227.

126 See 5 U.S.C. 5 7153 (1970). Only one action has been brought under this statute.
See !Clotting v. Young, 210 F.2d 729 (D.C. Cir. 1954) (suit by blind man to be reinstated
on Civil Service employment register; brought under section 7153's predecessor; dis-
missed as moot since register had expired).

The Vocational Rehabilitation Act of 1972 contained a section prohibiting discrimi-
nation in federally funded programs. See H.R. 8395, 92nd Cnng., 2d Sess. S 604 (1972).
The Act was vetoed by the President. Weekly Compilation of Presidential Documents,
Oct. 30, 1972.

127 See King-Smith v. Aaron. 455 F.2d 378 (3d Cir. 1972), rev'g 317 E, Stipp. 164
Mil Pa. 1970), The Third Circuit, in reversing the abstention- dismissal by the dis-
trict court, remanded the plaintiff's fourteenth amendment and section 1983 claims and
asserted that these claims enjoyed jurisdiction which the federal court had a duty to
consider. Id. at 381; see 42 U.S.C. S 1983 (1970).

12m See, e.g., Eisenstadt v. Baird. 405 U.S. 438, 446-47 (1970), eking Reed v. Reed, 404
U.S. 71, 75-76 (1971); Railway Express Agency v. New York, 336 U.S. 106 (1949);
Barbier v. Connally, 113 U.S. 27 (18135).

120 See, e.g., Eisenstadt v. Baird, 405 U.S. 438, 446-55 (1972) (statute barring sale of
enntrocentives distinguished between married and unmarried individuals); Reed v.
Reed. 404 U.S. 71, 75-76 (1971) (ttatute me preference to men in granting letters of
estate administration); Morey v. nolo. 114 U.S. 457. 465456 (1957) (licensing statute
exempted one corporation); Armstead v. Starkville Municipal Separate School Dist.,
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the existence of a right to public employment,13° has held that a person
constitutionally is protected by the fourteenth amendment from arbi-
trary employment discrimination by the state.13'

If a handicapped individual alleges facts which indicate arbitrary
employment discrimination, action may be maintained under section
1983 of title 42 of the United States Code.'" Since the action of an
agency through its officials is state action within the meaning of the
statute, the claim is cognizable.'" The complainant of course must
be prepared to prove that the denial of employment was due to dis-
crimination and not to a lack of proper qualifications.

325 F. Supp. 560, 569 (ND. Miss. 1971), modified, 461 F,2d 276 (5th Cir. 1972) (racial
distaisikation in hiring and retaining public school teachers); accord, Chambers v. Hen-
dersonville City Bd. of Educ., 364 F.2d 189, 192 (4th Cir. 1966) (en banc). See also
note 23 supra and accompanying text.

In For many years government employment and government services have been
regarded as privileges, not rights, and thus unprotected by rules of substantive due
process. However, such distinctions have been so eroded that the concept remains of
doubtful validity. See generally Alstyne, The Demise of the Right-Peivilege Distinction

Constitutional Law, 81 HAW L. Rev. 1439 (1968).
tat See Kcyishian v. Board of Regents, 385 U.S. 589, 605.06 (1967); Wieman v. Upde-

graft 344 US. 183, 191-92 (1952). An individual is also constitutionally protected from
employment discrimination by the federal government. See Colorado Anti-Discrimina-
tion Comm'r v. Continental Airlines, inc., 372 U.S. 714, 721 (1963) (racially discrimina-
tory federal hiring regulation would violate the fifth amendment); United Pub, Work-
ers v. Mitchell, 330 U.S. 75, 100 (1947) (Congress could not enact regulation providing
that no Republican, Jew or Negro could be appointed to federal office). See also
Comment, Aliens and the Civil Service: A Closed Door?, 61 Gra. L.J. 207, 215-18 (1972)
(federal discrimination and the fifth trndment).

Even if a handicapped individual has a valid claim, he faces, however, the general
reluctance of the courts to oversee federal agencies' hiring pr:ctices. See Comment,
Racial Discrimination in the Federal Civil Service, 38 GEO. WASH, L. REV. 265, 280
(1969)1 Comment, Aliens and the Civil Service: A Closed Door?, 61 Gco. L.J. 207,
216-17 (1972).

152 42 U.S.C, S 1983 (1970). Section 1983 requires two elements: the party must have
been deprived of rights secured by the Constitution and laws of the United States; and
the deprivation must have been under the color of state law. Adickes v. S.H. Kress &
Co., 398 U.S. 144 (1970).

Section 1983 was originally section one of the Civil Rights Act of 1871 which was
enacted to enforce the provisions of the fourteenth amendment. Mitchum v, Foster,
407 U.S. 225, 238 (1972): see Art of Apr. 20. 1871, ch. 22,E 1. 17 Stat. 11, as amended,
42 U.S.C. 5 1981 (1970). Section one was modeled on section two of the Civil Rights
Act of 11366. 407 U.S. at 218; see Act of Apr. 9, 1866, ch. 31, 5 2, 14 Stat. 27.

1" The legislative debates surrounding passage of section 1981's predecessor indicate
that the discriminatory state action may he executive, legislative or judicial. Mitchum
v. Foster, 407 U.S. 22t, 238 (NM; Ex parte Virginia. 100 US, 119, 346-47 (1879). Even
an abuse of authority is covered by section 1981. See Monroe v. Pape, 365 U.S. 167,
172 (1961) ; United States v. Classic, 313 U,S. 325, 326 (1941),

However, the federal government and the District of Columbia are not states within
the nicanint of the statote. District of Columbia v. Carter, 409 U.S. 418, 419 (1973).
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If an act1g4s maintainable under either section 1983 or the fourteenth
amendment alone,'" the handicapped person may have recourse against
a number of employers, depending upon their relationship with the
state. Under a broad interpretation an action should be maintainable
against all public agencies as well as private organizations significantly
controlled by the state.'aa The handicapped individual must select the
defendant carefully since municipalities may be immune from suit
under section 1983.1 However, recovery has been allowed against

134 An actit.r for denial of equal protection of the laws may be maintained under the
fourteenth amendment alone. See, e.g., Griffin v. County School Bd., 377 U.S. 218,
232-33 (1964); Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961); Staub v.
City of Baxley, 355 U.S. 313 (1958). One court has held that an action not cognizable
under section 1983 against a cone': could be maintained against the same defendant
under the fourteenth amendment. See Shelbourne Inc, v. New Castle County, 293 F.
Supp. 237, 245.46 (Is. Del. 1968). Contra, %Vintner v. Davis, 410 F.2d 24 (9th Cir. 1969).
The requirements for state action are the sane under section 1983 and the fourteenth
amendment. United States v. Price, 383 U.S. 787, 794 n.7 (1966).

133 Discrimination in transportation systems has been successfully labelled state action.
See Kissinger v. New York City Transit Authority, 274 F. Supp. 438 (S.D.N.Y. 1967);
note 54 supra and accompanying text.

Actions of hospitals, too, have come under judicial scrutiny. See McCabe v. Nassau
County Medical Center, 453 F.2d 698 (2d Cir. 1971). In McCabe the court held that
since the hospital was a public institution, the plaintiff need not point to specific state
statutes compelling them to act as they did in order to meet the "wider color of state
law" requirement of section 1983. N. at 703-04. it k the source of the defendant's
authority, not only the laws that purport to justify the action, which determine whether
the defendant has acted under color of law. M. it 704. Whether or not the state's role
in regulating private hospitals would he sufficient to make their actions "state action"
has been considered by several lower courts, The majority seem to have concluded
that due to the states' role in disbursement of funds under the Ili II-Burton Act private
discrimination is state action. See Simkins v. Moses II. Cone Memorial !Insp., 323 F.2d
959 (4th Cir. 1963) (excellent discussion of !fill-Burton; racial discrimination); Holmes
V. Silver Cross Hosp., 340 F. Supp. 125 (N.11 III. 1972) (violation of religious belief);
Sams v. Ohio Valley General Hosp. Assn, 217 r. Supp. 369 (N.D.W. Va. 1966/ (dis-
crimination against out-of-state physicians); Hill-Burton Act 6 622(f), 42 U.S.C, 5
211(e) (f) (1970). Iltit tee Place v. Shepherd, 446 F.2d 1239 (6th Cir. 1971) (receipt of
state or federal funds did not transform private hospitals into public institutions). The
court in Place indicated, however, that there might be a cause of action if A public
hospital refused to hire. Id. at 1246.

inn See Monroe v. Pape, 3M U.S. IV, 191 n.50 (1961) (Chicago not "person" under
statute). The decision has caused considerable confusion in the circuits, and some courts
either have interpreted the Court's statements narrowly or have considered Monroe
overruled rnb illentln II!, later opinions which failed to consider whether the entity sued
WAS proper under section 1985. Other courts have distinguished between actions for
damages, such as Monroe, and those for equitable relief, or have ignored Monroe
completely. See Johnson v. Cincinnati, 450 F.2d 796 (6th Cir. 1971) (ignored Monroe);
tiarkless v. Sweeney Independent School Dist., 427 F.2d 319 (5th Cir. 1970), cert. tie.
tried, 400 U.S. 991 (1971) (restricted Monroe to its facts and Granted equitahle relief
under Section 1983); Schnell v, City of Chimgo, 407 F.2d 10114. 10116 (7th Cir. 1969)
(Monroe limited to money damages): Local RIR, Am. Fed'n of Teachers v. School Dist.
No. 1, 114 F. Sum WA 1071 (n. Colo. 19701 ( If ortoe rendered irrelevant by Supreme
Court cases ignoring It); Note, Chill WittSchool OIIIclalr Not Perron, For Purposes

31-830 - 71 - IA
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entities such as school boards*" and state universities.'" Even if an
immunity exists, the plaintiff may sue the state employee who deprived
him of his rights in the employee's individual capacity,'" Thus, the
handicapped may have a potent means of redress for public employment
discrimination.

CONCLUSION

Although concern for the plight of, the handicapped may be increas-
ing, they still face serious obstacles in their effort to achieve equal
treatment by society, While many areas merit attention, education, phy-
sical access, and employment are among the most significant. Although
there has been little litigation involving the rights of the disabled, pos-
sibilities for redress do exist. By carefully selecting strong cases in
which the right denied is extremely important, and the discrimination
and damage are evident, the handicapped may be able to achieve some
success through the courts. However. the theories discussed herein are
only suggestions for legal action; they are largely unexplored and do
not preclude the development of other strategies,

It is nonetheless imperative for the handicapped to continue to focus
efforts on Congress and the state legislatures. Legislation ensuring the
rights of the handicapped would be the most uniform and far reaching
solution to the problems presented. The inclusion of the handicapped
among those protected by the Civil Rights Act of 1964140 is the most
desirable solution on the federal level. Such an amendment would allow
the handicapped access to the Act's complaint mechanisms and to the

of Section /98; Regardless of Relief Sought, 24 S.W.L.J. 360, 362-64 (1970) (discussion
of cases in which the appropriateness of the entity rued wal, ignored).

Moreover, one court held that while a police apl.tment was not a person for pur-
poses of section 1983, a suit for denial of equal prote:tion could be maintained under
section 1981. See United States ex rel. Washington v. Chester County Police MO, 294
F. Supp. 1157 (E.D. Pa. 1969), aff'd on rehearing, 300 F. Supp. 1279 (ED. Pa. 1970).
See generally Thornberry, Suing Public Entities Under the Federal Civil Rights Act:
Monroe v. Pape Reconsidered, 43 U. Cm.o. L. REV. 105, 108-17 (1971); Note, Developing
Governmental Liability Under 42 USE. I 1983, 55 MINN. L. REV. 1201 (1971); 24
Vern. L. Rrv. 1252 (1971).

137 See, e.g.. Walton v. Nashville Special School Dist., 401 F.2d 137 (8th Cir. 1968);
Rolfe v. County lId. of Educ.. 391 F.2d 77 (6th Cir. '1968); Wall v. Stanley County
13d. of F.duc.. 378 F.2d 275 (4th Cir. 1967).

138 Sec Drown v. Strickler, 422 F.2d 1000 (6th Cir. 1970) (no discussion of Monroe).
Contra. Kirstun v. Rector, 309 F. Supp. 184 (ED. Va. 1970) (relies on Monroe).

13° See Monroe v. Pape, 3M U.S. 187, 192 (1961). Suits against the individual, how-
ever, may have a limited effect on the public agencies' policies and may produce little
in the way of monetary recovery. See Note, Developing Governmental Liability Under
42 USE. 3 1983, 55 MINN. I.. REV. 1201, 1209 (1971) (discussing recovery against
policemen).

14°42 U S.C. 3 2000e (1970).
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expertise of its enforcement offices. The mactment of legislation will
not, however, he the end of the struggle. Rather, it will be the begin-
ning of a process which eventually must ensure that every handicapped
individual has an even start with the rest of society.
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It is hoped that this Administrative Guide will provide an easy reference to
school administrators and special educators concerning programs and/or ser
vices for handicapped youngsters. If questions arise or consultative help is
desired, feel free to contact one of the staff members listed below.

PIERRE: (Telephone No. 224-3878)
Mike Elsberry, Administrator, Office for Exceptional Children
R. Maxine Schultz, Coordinator, Federal Programs
Randall Morris, Coordinator, Federal Programs
Jan Hippie, Administrative Assistant
Position Open, Coordinator, Speech and Hearing

ABERDEEN: (Telephone No. 822-2221, Northwest Learning Center)

James Minor, Coordinator, Regional Resource Center, N.S.C.
Claudia Prentice, Consultant Supervisor, Northeast Learning Center, N.S.C.

Helen Watson, Educational Technologist, Northeast Learning Center,
N.S.C.

Georgia Ramos, Educational Strategist, Educational Resoure Center,
N.S.C.

Bertha Carter, Educational Strategist, Educational Resource Center, N.S.C.
** E. Hugh Woods, Director, DeafBlind Program, School for Visually
Handicapped
** Mrs. Marilyn Thaden, Speech Therapist, DeafBlind Program
** Janice Spilde, Teacher Aide, DeafBlind Program
** Paula Mills, Child Care Worker, DeafBlind Program
** Francis Lightfoot, Child Care Worker, DeafBlind Program

SPEARFISH RAPID CITY:
(Telephone No, 8421145, West River Learning Center)

Larry Magliocca, Consultant Supervisor, West Learning Center, Spearfish
Linda Eigenberg, Teacher, PreSchool Program, Rapid City
Linda Kogan, Supervisor, PreSchool Program, Rapid City

"* Cheryl Schamp, Assistant Teacher, PreSchool Program, Rapid City

VERMILLION: (Telephone No. 8774370, Southeast Learning Center)

Gary West, Consultant Supervisor, Southeast Learning Center, U.S.O.
**** Harry Houser, School Psychologist, Southeast Learning Center, U.S.D.

Contracted employer Northern State College
Contracted employer School for the Visually Handicapped
Contracted employer Rapid City Public Schools

**** Title VI-0 Fellowship
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PSYCHOLOGICAL SERVICES: (Telephone No. 224.3473)

Robert Huckins, Director, Pierre
Charles R. Logan, State Psychologist, Pierre

2
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ELIGIBILITY OF CHILDREN

State Law does not specify any type of specific handicapping condition or
eligibility. SOCL 13.37-1 defines exceptional children as "all children under
the ago of twentyone who are residents of the State of South Dakota and
who, because of their physical or mental conditions, are not adequately pro.
/Wed for through the usual facilities of the public school."

ALTHOUGH IT MAY BE NECESSARY TO PROVIDE AN EVALUATION
BY A QUALIFIED PSYCHOLOGICAL EXAMINER TO CERTIFY THE
ELIGIBILITY OF A CHILD, THIS IS NOT REQUIRED.

As a general rule, any child placed in a self.contained and/or segregated
special classroom, program, Lr building, should be evaluated by a qualified
psychological examiner prior to placement. Please contact your Regional
Special Education Supervisor for the appropriate procedure.

Any child considered "exceptional" who is provided for through "special
programming" within the regular classroom, in services directly related to the
regular classroom, or in partially or fully integrated programs need not be
evaluated by a qualified psychological examiner. Please contact your Regional
Special Education Supervisor for appropriate procedures.

IT IS NOT THE INTENT OF THIS OFFICE TO CLASSIFY CHILDREN AS
"MENTALLY RETARDED," "EMOTIONALLY DISTURBED," ETC. It is
rather the intent to provide appropriate prescriptive services for all children
under the age of twenty.one who are not adequately provided for through the
usual facilities and services of the public schools.

Local school districts have the responsibility to meet the needs of resident
exceptional children through a variety of options with technical assistance of
this office and of the Office of Psychological Services. Only in cases where
the local school district has avoided or abused this responsibility will this
office exercise the provision of 13.374 (see page 6).
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AUXILIARY SERVICES

Auxiliary Services are services provided for children on an individual basis,
either to support placement in a special education program or in lieu of such
services provided within the school setting.

EVALUATIONS:

Psychological-As established by the State Board of Education, after
October 30, 1970, the fee for each evaluation will be $25 with the state
paying $15 and the local school district paying $10. The Office of Psycho logi
cal services will pay the total $25 to the examiner when the report of the
psychological evaluation is received, and the school district will be billtxl each
quarter for the district's share of the fee, All requests for psychological evalu
ations through the Office of Psychological l;ervices should be made using
Form SEPS1 (Request for Psychological Eva'uation), The form should have
the signature of someone in an adminitiretive capacity in the school sincethere is an obligation of school district funds. If state funds are to be obli.
gated,, the request for services (Form SEPS1) should be approved by the
Division prior to the time the evaluation is done.

Speech and Hearingfor evaluations requested through the Office for Ex.
ceptional Children, the fee will be $15. The state will pay $10, the school
district will be charged $5. Referrals will be assigned to individuals or agencies
designated for this purpose. Request form SH2 is required. In addition to the
above fees, mileage at state rates will be allowed for the individual doing the
evaluation. This will be paid by the state,

SERVICES:

Speech Therapy-Speech therapy and/or language development programsfor children identified as learning disabled and/or speech impaired are in.cluded in the school district's responsibility to provide appropriate instruction or services.

Physical ThEaoy-Children requiring therapy are also a responsibility ofthe local school district under "appropriate education for exceptionalchildren."

Tutoring-See Homebound Instruction under Special Education Programswithin a district,
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SightSsving and Braille MaterielsLarge print and Braille textbooks, and
other visual aids for visually handicapped children are available from the
Office for Exceptional Children, Department of Public Instruction, on a loan
basis. Disability must be determined by an ophthalmologist on a Visual Div
ability form provided by the Division.

Classroom AmplifiersClassroom amplifiers are provided children with
hearing impairments. The school administrator should contact the Office for
Exceptional Children for pricedures in obtaining such an appliance. Personal
hearing aids cannot be provided.

School.ToHome Telephone Installation-If a child is unable to attend
school because of a physical disability, a schooltohome telephone Mille
tion may be provided. The state will pay the installation charges, the 'district
will be responsible for the monthly.service charges. The telephone bill should
be made out to the school district, and the district may request reimburse.
ment from the Office for Exceptional Children for the installation charges.
Form 0 EC.2 is required.

PRIVATE FACILITIES:

An exceptional child may be assigned to a private facility not yet approved
for exceptional children if it is determined that that facility can best meet the
educational needs of that child. This can only be. done with the approval of
the Office for Exceptional Children. Formal evaluation by a qualified psycho.
logical examiner, psychiatrin, andfor physician, as applicable, will usually be
required prior to placement. Please contact your regional supervisor.

0 UT.0 F.STATE PLACEMENT:

Placement in facilities out of state is limited to children for whom no appro.
priate facilities are available within the state. To initiate such placement, the
school or parents should contact the Regional Supervisor of the Office for
Exceptional Children.

Due to the complexity of arrangements for outofstate placement for emo
tionally disturbed children, These placements are handled cot wanvtively by
the Office for Exceptional Children, Division of Child Welfare, and the Com
mission on Mental Health and Mental Retardation Evaluations for children
requiring this service are arranged for by the placement agencies. Currently,
the Southeastern Mental Health Center, Sioux Falls, performs the evaluations
and recommends the placement for the services required. The above agencies
have retained the Center on a consulting basis. Financial arrangements might
include the abovenamed agencies, the parents or guardians, and the local
school district,
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FINANCIAL RESPONSIBILITY OF DISTRICT:

The resident district's responsibility for a child placed in a private school for
exceptional children will be an amount not to exceed the legal high school
tuition rate per day, to be billed by the private school (to the Office for
Exceptional Children for outofstate placement); board and room not to
exceed $3 per day if the child must be boarded away from home, or trans.
portation if the child must be transported each day.

SCHOOL RESPONSIBILITY TO EXCEPTIONAL CHILDREN

Programs and services for exceptional children are regulated by SOCL Chap-
ter 13.37. This law, which became effective July 1, 1969, places the responsi
bility for programs for exceptional children with the school district in which
the exceptional child has school residence.

It has become increasingly apparent that many school districts are unaware of
their responsibility in providing for exceptional children. SOCL 13.37-14.1
clearly states school district responsibility:

SOU. 13.37.14.1 It shall be the responsibility of the governing board of a
school- district to provide all of its resident exceptional children with an
appropriate educational program. The placement of an exceptional child in an
appropriate educational program which is operated jointly with other school
districts shall constitute the provision of an appropriate educational program.
The placement of an exceptional child with the approval of the department
ihto an appropriate educational program in cases where it is unreasonable for
the resident school district to provide the program shall constitute the provi-
sion of an appropriate educational program for that exceptional child,

SOCL 1317.1 "Exceptional children" means all children under the age of
twentyone who are residents of the state of South Dakota and who, because
of their physical or mental conditions, are not adequately provided for
through the usual facilities and services of the public school,

SOCL 11374 The Superintendent with the advice of the Division shall have
the authority to assign children to ei vendor fa Aturomes of epeeist education
as provided in this Charter. Such assignments must indicate the beginning date
for, and the nature of, the specific service to be provided. When a child has
been so assigned, the school district wherein such child has school residence
shall be responsible for the costs of such special education to the extent
hereinafter provided.

a

1137.16 Ihe governing boards of all school districts in the state, with
the assistance of their administrative personnel and the Division, shall on or



1395

before the tenth day of July of each year make an estimate of the number of
exceptional children residing within the school district who are entitled to
and probably will avail themselves of school privileges as exceptional children
during the current school year and shall then estimate and compute the total
cost of furnishing special education to all such exceptional children within
the district.

SDCL 13.37.8,8 The costs of maintenance, including both board and room,
shall be provided by the district wherein the exceptional child has schbol
residence and shall not exceed three dollars ($3) per day per child and shall
be paid from that district's special education fund.

SDCL 1137.8.9 Where appropriate transportation is not provided by the
school district, any exceptional child, when legally assigned, shall be eligible
for necessary transportation at seven cents (7 cents) per mile not to exceed
six hundred dollars ($600) per fiscal year. The district wherein an exceptional
child has school residence shall pay the transportation expenses from the
district's special education fund,

PERSONNEL ELIGIBLE FOR STATE AID REIMBURSEMENT

The salaries of the following special education personnel, certified by the
Department of Public Instruction, will be included for the purpose of special
education state aid reimbursement.

Certified Teachers of Exceptional Children and Teacher Aides
Director of Special Education
Speech Clinician
Physical Therapist
Psychologist

. Social Worker

METHOD OF DETERMINING STATE AID REIMBURSEMENT: The Legis
lature provides an appropriation to support approved special education pro.
grams. This appropriation is used to reimburse school districts a percentage of
their cost of special education, The cost of special education incurred by a
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school district shall be determined by dividing the total salaries of special
education personnel by 80 percent.

EXAMPLE: The salary of a special education staff member is $8,000.

10,000 cost of special education program.

80/8,000

The $10,000 will be the amount upon which special education state aid will
be based. It has been necessary to prorate this amount at approximately
twenty percent from funds appropriated by the Legislature for this purpose.
State reimbursement on the example given, prorated at twenty percent,
would be $2,000.

Application and report forms will be furnished by the Office for Exceptional
Children.

METHOD OF DETERMINING COSTS FOR ANON RESIDENT
PUPILS: "The cost of special education which exceeds that which is pro.
vided as state aid by the Legislature shell be the responsibility of the school
district wherein the exceptional child has school resident." Assuming the
above example, the following steps would be used in determining charges to
be made for nonresident pupils (this is IN LIEU of tuition rate previously
used).

1. Determine total cost of special education-EXAMPLE

2. Subtract state aid (approximately 20 %)

$111,000

2000

3. Divide by total number of pupils in the program (use ADM), Igo
enrollment of 8 is used as an example* 8/8A01

4. Cost to sending school district for each child in the
special education program. 1,000

*Every child is counted regardless of the number of hours per dm, he spends
in the special program.

SCHOOL DISTRICT SPECIAL EDUCATION FUND

LEVY:

The law provides that a school district may request an amount not to exceed
two mills to support its special education fund. In addition to those children
who are currently assigned to special education programs or services, the
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district must take into consideration the possibility of the establishment of
new programs and the identification of additional children who would require
special services, and/or the expansion of all existing services!

All receipts for services to exceptional children must be posted to the school
district's "special education" fund. Expenditures for services for exceptional
children out of the district must be paid through the school district's special
education fund. Expenditures for services for exceptional children in pro-
grams or classrooms within the district and districtoperated may be made
through the general fund, Title I, or other sources, as well as the 2 mill levy.
However, Title I monies cannot be used for self.contained programs for ex
ceptional children unless the school district levies the maximum two mills.

TRANSPORTATION

(out of district services)*

F ULL-IIME PROGRAM If a child has been assigned to a program and must
be transported to the facility, the resident school district shall pay mileage.
The rate of mileage paid to the parents for transporting the child from his
home to school and back would be 7 cents per mile, up to $600 per year.
There is no provision for the 2 1/2 free miles.

The mileage cost also applies to auxiliary services not provided by the school
district, such as speech therapy, physical therapy, family counseling, tutoring.
and other related services.

*Includes indistrict services in nondistrict operated programs.

INS -STATE FACILITIES: Private facilities approved for assignment of excep
tional children in South Dakota include:

Mentally Retarded:

Black Hills Workshop
3603 Range Road (P.O. Box 1550)
Rapid City, South Dakota 57701

Mitchell Adjustment Training Center
8th & Mentzer
Mitchell, South Dakota 57301

Aberdeen Adjustment Training Center
111 South Washington
Aberdeen, South Dakota 57401

9
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Sioux Vocational School for the Handicapped
4100 South Western Avenue
Sioux Falls, South Dakota 57105

Yankton Adolescent Treatment Center
% Yankton State Hospital
Yankton, South Dakota 57078

Emotionally Disturbed:

Woodfield Center
Beresford, South Dakota 57004
(Ed. Prop. by Beresford Dist.)

South Dakota Children's Home Society

1000 W. 28th
Sioux Falls,.SD 57105

Mc Crossan's Boys Ranch
Sioux Falls, South Dakota 57105

Sky Ranch for Boys
Sky Ranch (Buffalo Co.) S.D.

West River Children's Center
Keystone Route, Box 38A
Rapid City, South Dakota 57701

Lutheran Social Services
100 North Hemlock
Pierre, South Dakota 57501
(Ed. Prog. by Pierre Dist.)

Bertha Bragged Hall
Lutheran Social Services
600 West 12th Street
Sioux Falls, South Dakota 57105
(Ed. Prog. by Sioux Falls Dist.)

Learning Disabilities:

Black Hills Guidance & Learning Center
821 Jackson Blvd.
Rapid City, South Dakota 57701

to
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Aberdeen Learning Disability Center
Rural Route 2
Aberdeen, South Dakota 57401

Physically Handicapped:

Crippled Children's Hospital and School

2501 West 26th Street
Sioux Falls, South Dakota 57105

An exceptional child may be assigned to a facility not yet approved for

exceptional children if it is determined that that facility can but meet the

educational needs of that child. This can only be done with the approval of

the Office for Exceptional Children. Formal evaluation by a qualified psycho.

logical examiner, psychiatrist, and/or physician, as applicable, will usually be

required prior to placement. Please contact your regional supervisor.

PROCEDURES FOR PROGRAM APPROVAL

Program approval is in pert based on the employment of certified teachers

of exceptional children. At the beginning of the school year, the following

forms will be sent to the school to be used in making application for approval

of the school district's special education program:

OEC1 Program Approval Application:

Forms carry all necessary instructions.'Up-dates will be required each year.

OEC2 Notification of Approval for OutofDistrict Services for Exceptional

Children:

This form must be completed and submitted on all NON-RESIDENT pupils.

A copy will be sent to the child's resident district as that district's authority

to pay special education costs for the child, one will be sent to the district

providing services, one copy will be sent to the OEC office in Pierre, and one

copy retained by the Regional Consultant, who OM be theapproving agent.

Dismissals end New Enrollments During School Vol

A supply of forms will be sent to the school to be used in reporting to the

Office for Exceptional Children when a child is dismissed; also, this lama

form is used to indicate when a child is enrolled after the initial application

and roster have been submitted, Eligibility requirements are listed above. An

11
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OE form mutt be submitted if the new enrollee is a NONRESIDENT
pupil.

* Teachers under temporary certification on an "Authority to Act" are in.
cluded,

12
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A. Exceptional children may be:
1. Learning Disablede.g., specific learning problem as in visual,

auditory or motor.
2. Speech Impaired-e.g., articulation, voice stuttering, delayed speech,

cleft palate, cerebral palsey.
3. Language Impaired0.c inability to receive language, integrate

language, express languagei.of delayed language.
4. Hearing Impaired-e.g., specific hearing lou.
5. Emotionally Disturbed-e.g., may be a behavior problem
6. Retardede.g., slbw learner due to restricted ability.
7. Giftede.g., specifically talented in academic or other areas.
8. Physically Handicapped-e.g., medical problem which interferes with

education.

9. Visually Handicapped-e.g., visual impairment.

B. Needs of exceptional children may be identified in the following manner:
1. Survey of the school population by:

a. teachers

b. administrators
c. end specialists such as USD Mobile Speech & Hearing Unit,

Special Education personnel.
2. Estimate of population based on national percentages

a. Learning Disabled 10%
b. Speech & Hearing Disabled 7 to 10%

C. Kinds of Programs for Exception! Children:
1. Learning Disabilities Program

a. Itinerate learning disabilities teacher
b. Learning disabilities resource center or room
c. Special education strategist trained in L.O.

2. Speech, Language and Hearing Program
a. Itinerate Speech and Hearing Clinician
b. Speech and Hearing Consultant/Clinician plus aides

c. Language Oevatopmelit Specialist
3. Program for Retarded

a. Resource classroomtime in special instruction based on the
needs of the child.

4. Emotionally Disturbed
a. Counselor/Strategist to provide assistance to teachers
b. Resource room

13
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O. Sample Design of Total Program for Exceptional Children.
I. Special Education Administrators may be specialist in any area of

exceptionability with broad experience
a. Secretary

2. Speech and Hearing Clinician

a. Aides as necessary

3. Learning Disabilities Teacher

a. Aides as necessary

4. Special Education Teacher
a. Aides as necessary

5. Language Development Specialist for preschool and lower
elementary

6. Hearing Specialist

a. Aides as necessary.

SPECIAL EDUCATION

SOCL:

13.37.1. Exceptional children defined.As used in this chapter, unless the
context otherwise requires, "exceptional children" means all children under
the age of twenty-one years who are residents of the state of South Dakota
and who, because of their physical or mental conditions, are not adequately
provided for through the usual facilities and services of the public school.

13.37.2. Special education definedConformity to state course of study
where possible...As used in this chapter, unless the context otherwise re.
quires, "special education" means classroom services end auxiliary services
provided exceptional children pursuant to the provisions of this chapter and
shall include school instruction conforming as nearly as possible to the estab.
lished state course of study under duly qualified special education teachers or
other necessary services, or both, to the extent that the exceptional child is
capable of profiting by specialized instruction,

13.37.3. Vendor defined. As used in this chapter, unless the context
otherwise requires, "vendor" means a school district, individual, or private
nonprofit institution which furnishes facilities or services, or both, for the
special education of exceptional children.

113711. Definition of terms. As used in this chapter, unless the context
otherwise requires:
(1 "Classroom services" means instruction provided exceptional children by
qualified teachers, instructional materials and equipment eded for special
education purposes, and necessary classroom supervision and assistance;

14
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12) "Auxiliary services" means diagnosis, therapy, vocational counseling,
vocational rehabilitation and training, homebound instruction, and such other
necessary services other than classroom which might be approved by the state
board of education;
(3) "Cost of special education" means the cost of providing special education
to "exceptional children" as defined in this chapter;
(4) "School residence" means the legal school residence of the thild as de.
fined by law;
(5) "Board" means the state board of education;
(6) "Department" means the state department of public instruction;
(7) "Superintendent" means the state superintendent of public instruction;
(8) "Division" means the division of pupil personnel services of the state
department of public instruction; and,
(9) "District" means a public school district of the state of South Dakota.

13.37.4. Handicap evidenced by certificate of qualified person or

physician.In order for an exceptional child to receive the benefits provided
herein, the nature of the handicap must be evidenced by a certificate of a
qualified person or physician as defined by the board and by such informa-
tion furnished to the division.

13.37.5. Repealed by omission from SL 1969, ch 58.
13.37.5.1 Evaluation to determine child's capability of profiting from
program-Continued eligilibility dependent on progress. After a period of two
years and each subsequent year thereafter, the division shall determine
whether or not an exceptional child is capable of profiting by specialized
instruction. An exceptional child shall be regarded is eligible for the benefits
of this chapter only so long as the child's progress under this program can be
determined to exist; such determination to be in accordance with standards
and regulations proniulgated by the division with the consent of the superin-
tendent and approval of the board.

13.37.6. Exclusion from benefits of children in statesupported institutions.-
For. the purposes of this chapter, all exceptional children who are receiving
state institutional care shall be excluded from the benefits provided herein.
during the time that they are actually in such institutions.

13.37-7. Assignment of children for special education-School district re-
sponsible for costs.The superintendent with the advice of the division shall
have the authority to assign children to a vendor for purposes of special
education as provided in this chapter. Such assignments must indicate the
beginning date for, and the nature of, the specific service to be provided.
When a child has been so assigned, the school district wherein such child has
school residence shall be responsible for the costs of such special education to
the extent hereinafter provided.

15
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13.37.8. Repealed by SL 1968, ch. 51.

13.37.8.1. Determination and payment of costs.-The costs of the special
program shall be determined and covered as provided in 13.37-8.2 to
13.37.8.10, inclusive.

13.37.8.2. Computation of cost incurred by school district..The cost of
special education incurred by a school district shall be determined by dividing
the total salaries of special education personnel by eighty per cent.

13.37.8.3. Cost of special education paid by state. -The cost of special educe-
tion as determined in 13-37.8.2 shall be paid by the superintendent of dis.
tricts in an amount that may be provided as state aid by the Legislature from
funds 'available to the department at a ratio as determined by dividing the
total state cost by the legislative appropriation.

1347.8.4. Excess costs paid by school district.The cost of special education
which exceeds that which is provided as state aid by the Legislature shall be
the responsibility of the school district wherein the exceptional child has

school residence through its source of revenue provided in 13.37.16.

1137.8.6, Repealed.

1137-81 Establishment of charges for auxiliary servicesPayment of costs
o? assigned children. -The superintendent is hereby authorized and directed to
establish special rates of charges for the various types of auxiliary services,
provided on an individual case basis, as defined by subdivision (2) of s
1337.3.1. or as hereinafter may be approved by the board. In the case of
assigned exceptional children the costs thereof except as may be provided as
state aid by the Legislature from available funds for this purpose to the
department and paid by the superintendent to the vendors, shall be pcid from
the special education fund of the district wherein the exceptional child hay
school residence.

13.37.8.97. Tuition charges. -Tuition for the exceptional children who are
assigned by the division to attend a private school or institution Jo: special
education shall be at the legal rate of tuition as provided by state lew for
secondary schools regardless of the classification of an exceptional child.
Such tuition shall be paid, from the special education fund of the distict
wherein the exceptional child has school residence.

13.37.8.8. Maintenance costs paid by school district.The costs of mainte
nance, including both board and room, shall be provided by the district
wherein the exceptional child has school residence and shall not exceed three
dollars per day per child and shall be paid from that district's special educe
tion fund.

16
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13.378.9. Mileage allowance in lieu of transportation for special education-
Source of payment.Where appropriate transportation is not provided by the
school district, any exceptional child, when legally assigned, shall be eligible
for necessary transportation at seven cents per mile not to exceed six hundred
dollars per fiscal year. The district wherein an exce1)%,,N.I child has school
residence shall pay the transportation expenses 'I.:. :a district's special
education fund.

13.37.8.10. Payments credited to special education fund...Payments received
by a school district for special education shall be credited to the special
education fund of the school district.

13.37.9. Repealed by SL 1968, ch 51.

13.37.10. Repealed by SL 1968, ch 51.

13.37.11. Repealed by SL 1968, ch 51.

13.37.12. Repealed by SL 1968, ch 51.

1137.13 Restriction on expenditure; to statvuwiied institutions. -Neither
the superintendent, nor any school district or county shall expend any public
funds under the provisions of this chapter for the education of exceptional
children to any state owned institution, either within or outside of South
Dakota except for services not provided within the state of South Dakota.

113114. Program established by superintendent-Rules and regulationsAd.
ministration, individual auxiliary services, and state aid as separate
programs...The superintendent is hereby authorized and directed to imple
ment a special education program foi the state under the supervision of the
division and to prepare for the consideration and approval of the board such
rules and regulations as may be consistent with this chapter and which in his
judgment are necessary to accomplish its purposes. For the purposes of this
chapter, administration, individual auxiliary services, and state aid for special
eduetion are to be treated as separate programs and shall be specifically
delineated as such in the department's budget request for state funds,

13.31-14.1. District responsibility to provide appropriate programJoint
programsPlacement outside district.It shall be the responsibility of the
governing board of a school district to provide all of its resident exceptional
children with an appropriate educational program. The placement of an
exceptional child in an appropriate educational program which is operated
jointly with other school districts she constitute the provision of an
appropriate educational program The placement of an exceptional child with
the approval of the departmelit into an appropriate educational program in
cases where it is unreasonable far the resident school district to provide the
program shall constitute the provision of an appropriate educati .nal program
for that exceptional child, 17
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13.37.15, Annual estimate by governing board of districts of special educe
tion costs for coming year.The governing boards of all school districts in the
state, with the assistance of their administrative personnel and the division,
shall on or before the tenth day of July of each year make an estimate of the
number of exceptional children residing within the school district who are
entitled to and probably will avail themselves of school privilegeas except
tional children during the current school year and shall then estimate and
compute the total cost of furnishing special education to all such exceptional
children within the district,

13.37.16. District tax levy for special educationSchool district special educe
tion fundInitial levy for payment of claims for assignment of children.It
shall then be the duty of the governing board of the school district to include
in the current district tax levy, not to exceed two mills on the dollar of
assessed valuation, as a special levy in addition to all other levies authorized
by law for the amount so determined to be necessary, and such levy shall be
spread against all of the taxable property of the district. The proceeds derived
from such levy shall constitute a school district special education fund of the
district for the payment of costs for the special education of all exceptional
children who reside within the district pursuant to the provisions of ss
13.37.8.1 to 13.37.8.10, inclusive.

Every district, even though not operating a special education program, shall
make an initial levy in order to ensure the payment of claims arising under
the provisions of this chapter for the assignment of exceptional children,

13.37.161. Eligibility of vendors to collect for services...Vendors eligible to
collect for services from the school district special education fund shall be
those which have furnished facilities and servicesior the special education of
exceptional children pursuant to the provisions of this chapter.

1137.17, Claims for special education costs paid from special education
funds...Claims for any costs incurred for special education of exceptional
children prior to the end of the first semester of the 1968.69 school year shall
be paid frorr. the county special education fund created by chapter 43 of the
Session Laws of 1966. All claims for any costs of special education subset
quent to the end of the first semester of the 1968.69 school year shall be
processed and paid from the school district special education funds as pro.
vied in this chapter.

118. Filing of vendors' claims.Within one year after the close of the
year, every vendor entitled to receive payments for costs for the

special education of exceptional children from a district as herein provided
shall file with the governing board of each such district from which payments
are due an itemized, verified blaim on account of each student receiving such

18
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special education for exceptional children and for whom payment is due for
the preceding school year or any part thereof. Claims for the first semester of
such costs may be filed for payment at the end of said semester.

13.31.19. Auditing and approval of claimsResponsibilities of state and dis-
,,. trict governing board.Before payment, each claim shill be audited and

..4104oved on the basis of legal assignments from the superintendent by the
governing board of the district against which such claim is filed. Judgment on
the merits of any particular claim shall be the responsibility of the
superintendent. The responsibility of the district governing board is to ensure
that the proper evidence to justify payment is presented.

113740. Payment of 'claims for direct services.-Private, non-profit institu-
tions providing a service directly to exceptional children under the provisions
of this chapter shall recover authorized costs from the county special educa
tion fund for so long as it is obligated for the payment of claims under the
provisions of this chapter, and thereafter from the school district special
education fund monthly.

1347401. Confirmation of county special education fundAdditional levies
authorizedReversion of funds to general fund. The board of county
commissioners of each of the several counties in the state is hereby
authorized and empowered to continue the existence of the county special
education fund heretofore provided pursuant to the provisions of chapter 43
of the Session Laws of 1966 and to make such additional levies as might be
required to satisfy the payment of all outstanding claims for which said fund
will be liable for the special education of exceptional children through the
first semester of the 1968.69 school year and to process such claims pursuant
to the procedures established by that act.

As of January 1 of 1970, or at any time prior thereto that any county is
certified by the superintendent as having no further obligations as may have
arisen pursuant to said chapter 43 or the provisions of this chapter, the
county special education fund shall cease and be of no effect end the funds
remaining therein, if any, shall revert to the general fund of the county in
which they were levied.

1347-21. State revolving fund for special education payments-
Appropriations and reimbursements paid into fund.A revolving fund for
payments on a monthly basis shall be established in the office of the state
treasurer by the superintendent to facilitate payments to vendors providing
services en a monthly basis. The revolving fund shall be established with
funds transferred from moneys appropriated by the Legislature to take care
of the state's share of the costs of the total special education. program, and
the fund shall be partially maintained through reimbursement to the fund

19
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from counties pursuant to their obligations as limited by this chapter through
the first semester of the 1968.69 school year, and thereafter from school
districts, and from other agencies involved for their share of the costs of the
programs. The amount to be transferred to the revolving fund will be based
on the estimated number of cases to be served during the fiscal year.

13-3742. Monthly payments to vendors from state rovolving
fundReimbursement of fund...Vendors which are individuals 0r private,
nonprofit institutions and which provide services to legally assigned ex
ceptional children on an individual or out-patient basis under the provisions
of this chapter shall be paid on a monthly basis from the state revolving fund
established by s 13.37.21 and such fund Wall be reimbursed for such pay
ments from the county special education fund fur so long as such funds are
liable for claims pursuant to this chapter, and thereafter from the school
district special education fund upon vouchers duly presented to the county or
school district, as the case may be, by the superintendent for its share of such
expenditures on a monthly basis.

20
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STATE OF WISCONSIN

1.973 Senate Bill 185 Date published: August 8, 1973

CHAPTER 89 , LAWS OF 1973

AN ACT to reramber 121.54 (4) and 121.58 (4); to amend 118.15 (3)

(a) 2 and 3 and (b), 119.28 (1), 121.05 (1), 121.14 (1) (intro.) and

(2) (b) and (c), 121.15, 121.16, 121.54 (3), 121.58 (2) (b) and (3)

and 121.79 (1) (c); to repeal and recreate subchapter IV of chapter
115; and to create 15.377 (4), 115.28 (7) (c), 115.52 (7), 121.135,

121.54 (4) (b) and 121.58 (4) (b) of the statutes, relating to
recolification of the laws pertaining to special education of chil-
dren with exceptional educational needs, authorizing payment of
state aids, granting rule- making authority and increasing an appro-
priation.

The people of the state of Wisconsin, represented in senate
and assembly, do enact as folks's:

SECIICII 1. LUGISLATIVE POLICY. (1) It is the policy e this
state to provide, as76777-117iiA7Sf free public education, spe-
cial education sufficient to meet the needs and maximise the capa-
bilities of all children with exceptional educational needs.

(2) Purthernore, it is the policy of this state to ensure that
each child who has exceptional educational needs is provided with
the opportunity to receive a special education at public expense
suited to his individual needs. TO obtain this end, the legislature
recognises the necessity for a flexible program of rpeoial education
and for frequent reevaluation of the needs, capabilities and
progress of a child with exceptional educational wads,

(3) The legislature also recognizes that it is the responsb-
bility of the School district in which as Child with exceptional

educational needs resides to ensure that the child is able to
receive an education at public expense which is tailored to his
needs and capabilities. Special assiztance, services, classes or
centers shall be provided whenever necessary.

(4) Preference is to be given, whenever appropriate, to edu-
cation of the child in classes along with childrap who do not have
exceptional educational needs. Where it is not desirable to educate

child who has exceptional educational needs with children who do
not have such needs, the child shall be provided with whatever spe-
cial education is appropriate,

(5) Additionally, the legislature recognizes that it is the

Section 990.06. Wisconsin Statutes: Laws and nisi time ot going into tome. "Every law or
act which does not expressly prescribe the time It takes effect shall take effect on the day after
Its publication."



1413 BEST COPY AVAILABLE

1973 Senate Bill 185

right of every parent to provide for his child an education of the
parent's choice at his o' expense.

swrial 2. 15.377 (4) of the statutes is created to read:

15.377 (4) mum 0N SPECIAL mtraciat There is created in
the departrent of public instruction a aouncil on special education
consisting of i5 members appointed by the state superintendent for
3-year terms. Nc more .;han 7 members of the council may be persons
who do not have children with exceptional educational needs aril who
are representative:; of the state, school districts, county handi-
capped children's education boards or cooperative educational
service agencies. At leant 5 members of the council shall be par-
ents or guardians of a child with exceptional educational needs, at
least one meeber of the council *tall be a school board member, at
least one member shall be a certified teacher of regular education
as defined in s. 115.76 (9) and at leant one weber shall be a
certified teacher of special education.

=rico 3. 115.28 (7) (c) of the statutes is creaf-.ed to read:

115.28 (7) (e) License, certify and make ram and prescribe
standards of attainment for the examination, licenaing and certifi-
cation of persons, including teachers, employed by special education
programs as defined in s. 115.76 (10).

SECr/CN 4. 115.52 (7) of the statutes in created to road:

115.52 (7) The Wisconsin school for the deaf may rrovide
instructien for preschool deaf children and their parents. Thy: Wis-
consin school for the visually handicapped may provide instructice
for preschool visually handicapped children and their parents. Such
instruction or treatment shall be subject to the approval of, and
shall comply withreeuiremente established hy, the department.

SECT/rrit 5. Subchapter IV of chapter 115 of the statutes is
repealed and recreated to roads

SUBOINVER iv
CHILDREN wry"! Exarinala EDUCAT/ONAL HEEDS

115.76 DEPINITIalS. In this subchapter:

(1) "Administrator" means the administrator of the division
for handicapped children.

(2) "Child" means any oerson under the age of 21 years, except
as otherwise provided.

(3) "Mild with exceptional educational needs" means any child
who has a rental, physical, emotional or learning disability which,
if the full potential of the child is to he attained. requiren
educational services to the child to supplement or replave regular
education. Children with the following conditionn, in addition to
children with such other conditions as the state superintendent
determines, may roouire educational services to eupplanent or
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replace regular education:

(a) Physical, crippling or orthopedic disability.

(b) Mental retardation or other developrental disabilities.

(c) Hearing impairment.

40 Visual disability.

(e) Speech or language disability.

(f) blrotional disturbance.

(g) Learning disability.

(h) Pregnancy, including up to 2 menthe after the birth of the

child or other termination of ',:he pregnancy.

(i) Any ooMbination of conditions namal by the state reper-

intendent or enumerated in pars. (a) to (h).

(4) "Division" means the division for handicapped children.

(5) "Expanded program" means any program which has increased
its educational services, facilities or staff in such twiner and

degree as specified in written standards issued by the state super-

intendent.

(6) "Parent" includes a guardian.

(7) "Part of a program" means that portion of a program in

which a child with a particular type of exceptional educational need
participates.

(b) "Seduced picgram" means any program which has decreased

its educational services, facilities or staff in the manner and

degree specified in written standards issued by the state super-

intendent.

(9) "Regular education" means the educational program provided
by a public or private school for children who do not have excep-

tional educational needs.

(10) "Special education" means any educational assistance
required to provide an appropriate education nrogram for a child
with exceptional educational needs and any supportive or related

service.

115.77 DIVISIC1.1 P3R HANDICAPPED CHILDREN. (1) APPOttr1,41271. OP
ADMINISTRATD.'7117Galinaili575STrargiirr appoint theelminie-
trator.

. (2) DUTIES OF AEMMNISTRATOR. Subject to the direction of the

state superintendent, the administrator:
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(a) Shall appoint qualified personnel necessary to perform the
.duties required of the division.

(b) Shall audit expenditures incurred for children with excep-
tional educational needs.

(3) SPECIAL EDUCATION RESPONRIBILITIES. The division shall he
responsible for:

(a) Services for children with exceptional educational needs
who are under the jurisdiction of the state superintendent and for
the Wisconsin school for the deaf and the Wisconsin school for the
visually handicapped.

OD) 1. Provision of facilities for diagnosis through ortho-
pedic field clinics and for aftercare for children who -are crippled
or who are suffering from conditions which lead to crippling. Such
responsibility shall be for those facilities not provided through
hospitals, by private physicians or through private organizations.
The division shall approve applications and arrange for orthonedic
hospital care when state aid is granted for any part of the cost.

This paragraph shall be adminietered in accordance with requirements
of the federal social security act.

2. Submission to the proper federal authorities of a state
plan, prepared by the medical director of the division in accordance
with federal reouirements, for services for crippled children. The
state plan may be revised as conditions require. The division shall
nuke reports, in such form and containing such information as the
pruper federal authorities require, and shall comply with all

requirements made to assure the correctness and verification of such
reports.

(c) Services provided to children with exceptional educational
needs by special education program under a. 115.85 (2).

(d) Supervision of the education of all children who have
attained the age of 3 years, who have exceptional educational needs
and who reside in any facility operated by the state or a county.
Such supervision shall include:

1. The poker to require the submission of reports relating to
educational services provided or planned.

2. Advising the superintendent of each state or county facil-

3. Recamending to the state superintendent standards for

certification of personnel whom the state superintendent determines
to be involved in the education of children described in this para-
graph.

(e) Making or approving arrangements for transportation to
and from the child's home to the special education program, or, on
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school days for board, lodging and transportation to and fran the

chill's boarding home to the special education program, if the

child's parents reside outside the school district, cooperative
educational service agency or county ire which the child receives

special education.

(4) DIV7SICN DUMB. The division shall:

(a) Coordinate the development of all special education pro-

grams operated by a school district, county handicapped children's

education board, board of control of a cooperative educational

service agency or by state or county residential facility for chil-

dren who have attained the age of 3 years and who have exceptional
educational needs.

cto Before the program receives any state funds, approve all
new or expanded special education programs operated by a school dis-
trict, county handicapped children's education board, hoard of con-

trol of a cooperative educational service agency or by a state or

county residential facility for children who have attained the age

of 3 years and who have exoeptional educational needs.

(c) Before a discontinuanoe or reduction of program becomes
effective, approve all plans to discontinue or reduce programs oper-
ated by a school district, county handicapped children's education.
board, hoard of control of a ccoserative educational service agency

or by a state or county residential facility for children who have
attained the age of 3 years and who have exceptional educational

needs.

(d) Klintain current information on all public and private
special education programs within the state-and make this inform-
ticn public.

(e) Vtenever an individual's report is made under s. lisan

(1) (a), inform the person who made the report and the child's

parent of the procedure for obtaining an examination of the child by
a multidisciplinary team under s. 115.80 (3).

(f) Develop a program for the preparation, recruitment and
in-service training of personnel in special education and related

fields, including participation, as appropriate, by institutions of
higher education, state and local agencies and other public and pri-
vate organizations. A plan for the development of this program,

including statements of duties and responsibilities of personnel to
be trained, shall be made within one year after the effective date
of this act (1973). The plan shall be implemental no later than
July 1, 1976.

(5) =MT or FEDERAL AID. Any federal aid which is made
available for special education programs shall he granted the divi-

sion for carrying out plans approved by the federal agency having
supervision of the aid program.

115,78 STATE EXCEPTIONAL EDUCAT/CML IIEEDS rim, The state
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superintendent shall annually issue and make public a state plan for
the education of children with exceptional educational needs. The
state plan shall include:

(1) The number and geographic distribution of all children who
reside in this state and who have exceptional educational needs.

(2) A listing of all public and private special education pro-
grams available in this state, the number of children attending each

special education program pursuant to s. 115,85 (2) or supervised
under s. 115.77 (3) (II) and the state aid given to each program so
attended or supervised.

(3) A statement of the personnel and facilities available
through public and private special education programs to provide
instruction and other services for children with exceptional educa-
tional needs,

(4) An analysis of the present distribution of responsibility
for special education between the state, school districts and other
governmental units.

(5) Identification of the specific goals of each type of spe-
cial education program in which children are enrolled pursuant to s.
115.85 (2) or provided by a state or county facility supervised
under s. 115.77 (3)(u).

(6) Standards for the screening, identification and educa-
tional proguto for children with exceptional educational needs.

(7) A 5-year projection of the spedial education needs of
Children who reside in this state.

(8) Recornandations for changes in the law and administrative
procedures to meet the special education needs stated in the plan.

115.79 CceNCIL CH SPECIAL EDIT-AT/CM (1) 'I1 state super-
intendent shall consul With the council on special education con-
cerning:

(a) All proposed department or division policies and rules
relating to the education of children with exceptional educational
needs.

(b) New special education programs, expansions, reductions or
terminations of existing special education programs under a, 115.77
(4) (b) and (c) .

(c) The state plan required under s. 115.78.

(d) Any other matters upon which the state superintendent
wishes the council's opinion.

(2) The council may ;.apart biennially to the legislature on
the progress made by special education procrrare and planning in the
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state and any other information it deem desirable.

(3) The council shall have access to reports and state....:...:

kept by the department relating to matters concerning children with

exceptional educational needs.

115.80 Ircirmovica of arm= WITH EXCEPTIONAL EDUCATIONAL

NEEDS. (1) INDIVX/tkun S REMIT. parer* or a physician, nurse,

Z'w.orker or administrator of a social agency who has reasonable

cause to believe that a child brought to him for services has Wcap-

tianal educational needs shall report the name of such child and any

other information required to the school board for the district in

which the child midge or to the division, except as provided in

par. (13).

(b) Ammon who is required to be certif:ed or licensed under

a. 115.28 (7), who is ecracyed by the school district in which a
child attends public school and who has reasonable cause to believe

a child has exceptional educational needs shall report such child

and any other information required to the school hard.

(c) Before any report is made under this subsection,. the

person making the report shall inform the child's parent that the
report will be made.

(2) EoH0OL DISTRICT SCREENING, Pursuant to any standards

adopted by the state. superintendent under s. 115.78 (6), the school

district shall screen each child when the child first enrolls in a

public school in the school district in order to determine if the

child has exceptional educational needs.

(3) nazacascananutt um. (a) A multidisciplinary team
shall be appointed by the school board and ccuposed of 2 or more
persons who are skilled in assessing exceptional educational needs

that a child may have and who are skilled in progrmenim for chil-
dren with ceptional educational needs. The state superintendent
shall determine the method of appointing members to the team and may

require that there be additional nerbers. The ntmber and

specialities_ of additional ambers may depend on the exceptional
educational needs which the particular child is believed to have.

(b) Its multidiscioltutry team shall, upon written parental

approval examine any child %holies attained the age of 3 years and

who as a result of the school'district screening under sub. (2) is

believed to have exceptional educational needs, is referred to it by

a parent as a result of an individual's report to the school board

or division under sub. (1) (a) or by a school board.

(c) The multidisciplinary team shall consult with the child's

parent prior to reommrending a child for a special education pro-

gram.

(d) The multidisciplinary team shall rep:meld a child to the
school board for special education if it deems it in the best inter-
ests of the child, except that a pregnant girl shall be recvnitended
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for special education only if she has not graduated from high
school, is under the age of 21 and if she and her parent consent
that she be recommended for special education.

(e) If the multidisciplinary team recommends a child for spe
cial education, it shall also recconand to the school board an
educational program fitted to the individual child's needs. If the
educational program recommends instruction at the home, residence or
other location of the child, there shall be a physician's statement
in writing that the child is unable to attend school.

(4) TEACHER'S REPORT. Annually, the school district shall
require a report, on forms prepared by the department, from the
teacher of each child who has attained the age of 3 years and who is
receiving special education under s. 115.85 (2) or in a state or
county residential facility supervised under s. 115.77 (3) (d). The
report shall state the teacher's assessment of the child's progress
in the past year and the teacher's recce rendation for further edu
cation of the child.

(5) REEXAMINATION. Eadh Child who has attained the age of 3
years and who is receiving special education under s. 115.85 (2) or
in a state or county residential facility supervised under s. 115.77
(3) (d) shall be reexamined by a multidisciplinary team at least
once every 3 years.

115.81 PARENTAL APPEALS. (1) RIGHT TO APPEAL. (a) A Child's
parent may appeal to the sChool board a decision relating to special
education for the Child ift

1. The appeal is filed within 4 months after the school dis
trict clerk has mailed the notice of placement under sub. (2) (b).

2. The appeal is filed within 4 months after the school dis
trict clerk has mailed the notice of removal under sub. (2) (c).

3. The parent believes the local school board has placed the
child in a special education program which does not satisfactorily
serve the child's needs.

4. The child has not been placed in a special education pro-
gram and the parent believes that such placement would benefit the
Child.

(1.) No more than one appeal under par. (a) 3 and no more than
one appeal under par. (a) 4 may be initiated in any school year.

(2) NOTICES. (a) upon receipt of a recommendation for special
education from a multidisciplinary than under s. 115.80 (3) (1), the
school district clerk of the district in whidh the child resides
shall immediately mail to the Child's parent a notice of the room-.
mendation and a brief statement of the reasons for the recceeenda..
tion.

34430 0 74 - 18
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(b) been a decision is nude under s. 115,85 (2) to place a
child in a special education program, the school district clerk of

the district in which the child resides shall immediately mail to
the child's parent a notice of the decision and a brief statement of

the reasons therefor.

(c) Wnenever a decision is made by a school bond to remove a
child with exceptional educational needs from an educational program
in which such child is currently enrolled, the sehool district clerk

of the district in which the child resides shall mail to the child's

parent a notice of the decision and a brief statement of the reasons

therefor.

(!. The notice of placement under par. (b) or program change

under pa:. (c) shall state that a hearing before the school board or
a person appointed by it may be had if requested in accordance with

procedures established by the department and set forth in the

notice.

(3) CHANCE IN PBCGRNM. A change in the program or status of a
child with exceptional educational needs shall not be made within

the period afforded thelepc..;,aee to request a hearing nor, if such

hearing is requested, before the school board issues a decision

unless a program change is nude with the written consent of the

parent. If the health or safety of the child or of other persons

would be endangered by delaying the change in assigneent, the change

may be nude earlier, upon order of the school board hearing the
case, but without prejudice to any rights that the child or parent

may have.

(4) RIGHTS AT !TARIM. A parent shall have access to any
reports, records, clinical evaluations or other nateriale upon which
a decision relating to the child's educational program as wholly or

partially based or which could reasonably have a bearing on the cor-

rectness of the decision. At any hearing held under this section,

the parent may determine whether the hearing shall be public or pri-

vate, examine and cross - examine witnesses, introduce evidence,

appear in person and be,T4cerented byee,-. advocate. The school

board shall keep a full record of the hearing. A detailed sumer
thereof shall be given to the parent, if requested.

(5) INDEPENDENT EXMCIATIC14. If a child's parent believes the

diagnosis or evaluation of the child as sham in the records nude

available to him under sub. (4) is in error, he may obtain an inde-

pendent examination and evaluation of the child and have the report

thereof presented as evidence in the hearing. If the parent is

financially unable to afford an independent examination or evalu-

ation, the school district shall reimburse: the parent for the

reasonable expenses of the examination or evaluation.

(6) WAR= AND uncIsm, The school board shall hold a

hearing within 60 days of appeal and shall issue a decision based
upon the hearing record and the recennendatici of the

uultidisciplinary town within 30 days of the close of the hearing,
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If no decision is made by the school board within the 30-day period
following the close of the hearing, the decision appealed from shall
be deemed affirmed.

(7) APPEAL TO STATE SUPERIMENDENT. Within 30 days after the
decision of the school board, the parent may appeal the decision to
the state superintendent. The state superintendent shall issue a
decision based ere the hearing record and the reocrenendation of the
uultidisciplinary beamwithin 3(1 days of appeal. If no decision is
made by the superintendent within the 30-day period following the
close of the hearing, the decision appealed from shall be deemed
affirmed.

(8) APPEAL TO COURT. Within 30 days after the decision of the
state superintendent, the parent may appeal the decision to the cir-
cuit or county court of the county in which the child resides.

115.82 CoMPULSORY ATTNDANCE. The provisions of s. 118.15
relating to ceepulsory scm-077--altendance apply during the school
term to children with exceptional educational needs and my be
satisfied by attendance at special education programs operated by a
schcol district, county handicapped children's education board,
board of control of a cxeperative educational service agency, state
or county residential facility or private special education service.

115.83 AUTHORIZATION OF SPECIAL =RATION PHOC2VtLS AND
SERV:Ed:. (1) A school ,board, Mord r control lira 000perati46

ciTC.ciruial service agency or, upon authorization of the county
board, a county handicapped children's elumation hoard !lays

(a) Subject to approval by the division under s. 115.77 (4)
(b) and (c), eetablish, maintain, expand, reduce or discontinue a
special education program, including special physical or occupa-
tional therapy services, for children with exceptional educational
needs.

(b) Employ, for a special education program, either full- or
pare.-0t.Une certified teachers, certified coordinators of special edu-
cation, certified school social workers, certified school mythol-
ogists, paraprofessionals, certified consulting teachers to uork
with any teacher of regular education programs who has a child with
exceptional educational needs in a class and any other personnel
approved by the department.

(c) Provide in-service training for any teacher who has a
child with exceptional educational needs in a class and any other
services approved by the department.

(2) A special education program may consist of such special
education programs for children as to allow than to attend regular
education programs, one or more special schools or preschools, spe-
cial sections within a school or preschool, special instruction cen-
ters, special instruction at the hame or residence of the child or
at any other location or any other special education program
approved by the state superintendent.
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(3) Agpecial education program may be supplemented by family
guidance or counseling services to train other members of the

Child's family to anise in the child's education.

(4) A special education program may be for the school term,
may include a summer program or may be for the school year.

(3) The courses, qualifications of teachers, coordinators,

social workers and school psychologists and plan of organizing and
maintaining special education programs and other services shall

comply with requirements estaalisleklby.the state superintendent,

115.84 UMAL REPORT. The school board, board of control or

countirardicapped clUSEWTO education board maintaining special

education programs or other services shall report annually to the
department, and at such other times as it directs, such information

as it requires. The report shall include the nuMber of pupils

instructed or provided service, their residence and the period of
time each was instructed or otherwise nerved during the school year.

Annually, each board shall' snit to the department an itemised
statement on oath of all receipts and diebureements on account of
such special education programs or other services during the pre-
(lading school year.

115.95 SCHOOL ressmar. (1) FXSPC44SIBILITY 2) MAKE PROGRAMS
AMILA9LE, (47- Each school district shall ensure that appropriate-____.
special education programs are available to children with excep-
tional educational needs who have attained the age of 3 years and
who reside in the school district.

(b) A achool district may provide special education for pre-
school children under the age of 3 years and instruction for their
parents. Such special education shall be subject to the approval of
and shall comply with requirements established by the state :super-

intendent,

(c) The sencol board shall submit to the division any
information it requires concerning special education in state or
county facilities supervised by the division under s, 115.77 (3) (a)

end shall advise the superintendent of each such facility.

(2) PLACEMENT IN APPROPRIATE PRoCTAM, The school board after
consultation with the multidisciplinary teem and .after the parent
has consented in writing shall place in an appropriate special edu-
cation program a child who has been recanamuled for special edu-
cation by a multidisciplinary team and who residen in the school
district. The board may delegate this responsibility ir such rimer
and to such parson as it deems appropriate, including the

multidisciplinary team,

(a) If the school district, the county in which the child
resides or the cooperative educational service agency for the school
divtrict in which the child resides operates an appropriate special
education program, the child shall be placed in such program,
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(b) If an agency enumerated in par. (A) does not operate a
special education program which is appropriate for the child's
needs, the child shall be placed in a progmcperatod In this
state by a pablic mem as near as possible to the plece.where the
child resides.

(c) If no public agency in this state operates an apOropriate
program the child shall be placed, with the approval of the state
superintendent, in an appropriate public program in another state.

(d) TO provide a special education programykich is appropri-
ate to the child's needs, the school board may, upon approval of the
state superintendent and if no equivalent public program is locally
available, contract with a private special education service whose
governing board, faculty, student body and teachings are not chosen
or determined by any religions organization or for any sectarian
purpose.;

(e) The school hoard may place a child with special educa-
tional needs in a npecial education program at the hare, residence
or other location of the child only if there is a physician's state-
nent in writing that the child is unable to attend school, an
required under s. 115.80 (3) (e) .

(3) SCHOOL nimmer MAU. Annually, on or before aueust 15,
oath school board Mall report to the department such information as
it regLires, including the following:

(a) The total number of Children who reside in the district
and who have been placed in special education programs under s.
115.85 (2), the exceptional educational needs of each such child and
the school attended or special education received by each such
child. The report shall also specify the number of Children with
exceptional educational needs who are Palewn to the school district
and who are under the acre of 3 years and the exceptional educational
needs of each such child.

(h) A description of the screening precede for exceptional
educational needs provided under 9. 115.80 (2) to each child who
enters public school in the district.

(c) A description of the special education programs in which
children who reside in the district have bean placed under sub. (2),

the number of perscns attending each pursuant to sub. (2) and the

qualifications of the staff of each such special education program,

(d) An evaluation, in term of the goals identified under s.

115.78 (5), of the progress made by each special education program
in which children who reside in the district are placed under sub,

(2)i

(e) An evaluation of the program node by each child MAID
resides in a facility operated by the State or a county, who has

attained the age of 3 yearn and whose parent resides in the district
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and a statement of the expected duration of the child's stay in such
facility.

(f) Plans for new, expanded, or reduced public'' school special
education programs or for discontimation of any such program or
part of such program

115.86 HANDICAPPED CHAIN'S EDUCATION BOARD. (1) DEMI-
MOM In this section "board" means the county handicapped
children's education board.

(2) ESUBLISHMENT. Any county board may determine to estab-
lish a special education program for children with exceptional
educational needs, for sdhool districts in the county. The program
uey provide for one or more special schools, classes, treatment or
instruction centers or any other service authorized under s. 115.93
for children with one or more types of exceptional educational
needs. A sdhool district shall be included under such county pro-
gram only to the extent approved by formal action of the school
board of the district. When the county board determines to estab-
lish such a program, it shall create a board to be kncwn as the
"Handicapped Children's Education Board ".

(3) CAGANIZATICI4. (a) The board shall consist of 3 or 5 per-
sons, as determined by the county board, elected by the county board
or appointed by the chairman of the county,boeirdres -the rules of
the county board direct. Board members shall be electors selected
from that part of the county participating in the program and shall
be representative of the area the board serves. The board may
include school board merberb, COUnty board menbera and other elec-
tors. Board mothers shall hold office for N term of 3 years, except
that the terms of office of makers of the first board shall be 3
years, 2 years and one year. Board riebers shall receive oonpen-
sation and reinbursement for mileage in an amount fixed by the
county board, but not pore than that of county board meMbers.

(b) The board annually shall select one member. as chairman
and one as secretary. The county treasurer shall serve as board
treasurer but shall not be a meter of the board.

(c) The board shall appoint an advisory committee 'whose
reMberehip includes school district administrators representative of
the area the board serves.

(4) APPLICATION. Opan authorisation of the county board,
application for the establishment of a program or any part thereof
shall he made by the board to the division. The application shall
state wnether the program or part will be available in the county at
large or only to certain trawl districts.

(5) BOAAD DUMB. 'Ale board shall have charge of all Petters
pertaining to the organiAation, emuiment, operation and Pnintenance
of such programs and may do all things necessary to perform its
functions, including, witiout restriction because of enumeration,
the authority to erect ',finding,' subject to county board approval
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and employ teachers and other nersonnel. The board shall prepare an
annual budget which shall be subject to approval of the county board
under s, 65,90 and shall include, without limitation because of
enteneratice, funds for the hiring of staff, thu PULIMBBIS of mate-

sapaldNivved equepreat and the operation and maintenance of
buildings or classrooms.

(6) ASSICIVENT OF FUNCTIONS. The county beard may assign by
resolution the'functions of the ward to a cooperative educational
service agency operating in the county, but if the board continues
to exist, it nay contract with the agency board of control or a
school board of any district in the county for professional and
administrative tervices or for any of the purposes enumerated in a,
115,83. Tf Lem board does continue to exist it remains responsible
for the program.

(7) WITHDRAWAL AND cassormun. (a) The school board of any
district which is included under the administration of a boaoir-al
withdraw from participation in any part of the program only with tee
approVal of the state superinterdent aftEr conference with the board
and a determination by the state superintendent that such withdrawal
is in the interest of the program in the county and the school dis-
trict affected, Such lithdrawal shall be effective only if the
school board has the approval of the division to establish an
equivalent part of a program, Such withdrawal shall not he effeo-
tive until the end of the next full school term. The withdrawing
'sdhool district shall be liable for its pronortionate share of all
operating costs until its withdrawal becames effective, shall con-
tinue .to be liable for its share of debt incurred while it WA a
participant and shall receive no share in the assets.

(h) A program established under this section may he dissolved
by action of the county board, but stub dissolution shall not take
place until the end of the school term in which the action was
taken. Mm a program is dissolved, assets and liabilities shall be
distributed under s. 66 03 to all units which participated in the
program.

(U) TRANSP0RIC14. The ooard nay promulgate a plan for the
transportation at county expense of children who arc participating
in special education programs under this section, special education
progrars operated at day care centers or special education Maras
operated by a private organization within whose attendance area the
child resides and which in situated not more than 5 miles beyond the
hourdarien of the trea the board serves, as measured along the usu-
ally traveled route, The plan, upon approval of the state super-
intendent, shall govern the transportation of such children. Any
such plan for transportation during the school term supersedes sa.
115,88 and 121.54 (3),

(9) AREA TAXI!). The tax for the operation and maintenance of
each part of a special education program and for the' transportation
of children under sub. (8) shall be levied against the area of the
county participating in the part of the program.
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(10) STATE AILS, The board may apply for and receive the
state aid umdsr as. 115.88, 121.135, 121.14, 121.15 and 121.58 (2)

(b) for the transportation, board and lodging, treatment and

instruction of children participating in programs under this

section. All state aid shall be paid to the county treasurer and
credited to the fund of the boated.

115.87 ALMLISSIeN, TUITIM1 AND TRANSPORMION. (1) A =pone-
tive educational service agencyR-01,comandicapped children's edu-
cation board or school district which operates a special education
program may admit a nonresident if the program is appropriate for

the child's exceptional educational needs. Refusal to admit a child

does not relieve the school district in which the child resides of
its responsibilities under s. 115.85 (1).

(2) The basis for enrollment of a physically disabled child
in an orthopedic adhool shall be the child's need for orthopedic
school services as determined by a multidisciplinary team.

(3) Tuition shall be charged for nonresidents admitted to

special education programs in accordance with this section. For

each part of a program, the tuition for a nonresident child shall be
determined on the basis of mots, aids and children in such part for
the preceding year by addihg together the total cost of items
reported under s. 115.88 (1) and the actual cost of operation and
reintenance not so renorted, subtracting federal, state and county
aids and then dividing this mount by the nuMber of children in
average daily nerbership.

(4) in counties having a population of less than 500,000, if

a child with exceptional educational needs resides in a school dis-
trict or county which does not maintain an anpropriate special edu-
cation program and attends a special education program in another
school district or county, tuition therefor shall be chargeable
under this subsection.

(a) Annually on or before August 1, the school district clerk
Lind the secretary of the county handicapped children's education
board shall file with the clerks of the county and the city, village
or town of resident's of nonresident children admitted to the orogram
of the school district or oountv a sworn statement of claim for

tuition therefor against the county. The claim shall set forth the

residence, name, age, date of entranoo and number of weeks in

attendance during the preceding schcol year of each such child, the
amount of tuition to which the school district or board lays claim
for each 'such child and the total amount of tuition due the school
district or board from the county. The county clerk shall examine
the claims for the purpose of determining their accuracy and legal-
ity and may call upon school, county or local officials to supply
data which will verify the claim.

(b) After examining the claims, the county clerk shall notify
the School district clerk or secretary of the board of the result of
.his examination. If corrections are necessary, the county clerk
shall notify the school district elm& or secretary of the board who
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shall meet with the county clerk, at the expense of the school dis-
trict or board to make corrections. The county clerk then shall
apportion the amount of the claims, for each type of exceptional
educational need, cn the basis of the ratio of the equalized valua-
tion of that portion of each municipality within the county that
lies outside of the territory served by all programs for children
with that exceptional educational need that are operated by school
districts or pursuant to s. 115.83 to the total equalized valuation
of all the territory in the county that lies outside of the ter-
ritory served by al programs for children with that exceptional
eiwational need operated by school districts or under s. 115.83 and
shall certify that amount to the clerks of such municipalities.

(c) Upon receipt of the certification from the county clerk,
each municipal clerk shall spread the amounts thereof upon the tax
rolls for collection. Aen taxes are collected, such amounts shall
be paid by the county treasurer to the treasurer of each school dis-
trict or county handicapped children's education board to which due,
subject to the priority given to high school tuition under s. 74.03
(5).

(5) In counties having a population of 500,000 or more, the
school district of residence shall pay tuition charges for children
with exceptional educational needs as provided in par. (a) or (b).

(a) ftnually on or before August 1, the school district clerk
shall file with the clerk of the school district of residence of
such nonresident children who reside in school districts that lie
wholly or nartially in counties having a copulation of 500,000 or
more a sworn statement of clahn against the school district of resi-
Cenue. The claim shall set forth the netts., age, date of entrance
and number of weeks in attendance during the preceding school year
of each such child, the arount of tuition to which the school dis-
trict lays claim for each such child and the total amount of tuition
clue the school district of attendance from the school district of
residence. After examining the claim and verifying it, the clerk of
the school district of residence shall cause reimbursement to be
made to the treasurer of the claimant school district as other
awns are paid,

(b) Any 2 or more school districts, by written agreement of
their school boards, my admit residents of the other school die-
tricts to any phase of the program for children with exceptional
educational needs and waive all claims for tuition for such admit-
tance,

(6) If a child with exceptional educational needs resides in
a school district or area Served by a county handicapped children's
education board which maintains an appropriate special education
program for such child and if the child attends a speJal education
program in another school district or area served by another county
handicapped children's education board, tuition therefor shall be
charged to the child's parent unless the state superintendent and
the school district administrators or county handicapped children's
education boards have approved the transfer. if the state auper-
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intendant and school district administrators or county handicapped

children's education boards approve the transfer of a child to an

equivalent special education program in another school district or

area served by another county harrlicappedchtleken'e education board

for good reason to serve the best interests of the child, the child

may attend such special education program and tuition theroft shall

be paid by the school district or county of residence.

(7) In addition to the requirements of s. 121.54 (3), when

board and lodging are not furnished to nonresident children with

exceptional educational needs the school district in which the child

resides or, if there is a plan of transportation under s. 115.86

(8), the county handicapped children's education board shall provide

transportation.

(8) Upon the advance approval of the state superintendent,

the school board of any district may place a child in a special.alu-

cation program outside this state in accordance with s. 115.85 (2)

(c) or a special education program operated by a private, nonseo-

tarian special education service either within or outside the state

in accordance with s. 115.85 (2) (11). If the child resides in a

county having a population of less than 500,000, the county of resi-

dence shall pay the tuition and transportation in accordance with
the procedure established for the payment of tuition by the county

under sub. (4). If the child resides in a county having a popu-

lation of 500,000 or more the school district of residence shall

pay the tuition and transportation in accordance with the procedure

established for the payment of tuition by the schcal'district under

sub. (S).

115.88 STATE AID. (1) PROGWAID. If, upon receipt of the

reporter the state superintendent is satisfied that

the spacial education program has been maintained during the pre-

ceding sehcol year,in accordance with la", he shall certify to the

department of administration in favor of each county, cooperative

educational service agency and school district reintaining such spa-.

cial education program a sum equal to 70% of the amount expended by

the county, agency and school district during the preceding year for

special beaks and evil:vent used in programs under this subchapter,

salaries of personnel enumerated in s. 115.83 (1), except as pro-

vided in pars. (a) and (b), and other expenses approved by the state

superintendent. The department of administration shall pay such

amounts to the county, agency and school district from the appropri-

ation under n. 20.255 (1) (d). The mount of aid paid to any

county, agency or school distrie under .this subsection shall be

reduced by any amounts received by that county, cooperative educa-

tional service agency or school district under sub. (7) for the same

school year.

(a) Salaries of coordinators of special education, school

social workers or school psychologists who have not attained the

senior level shall not be reimbursable under this subsection.

(b) Salaries of senior level school psychologists and senior

level school social workers shall be reimbursed at 33-1/3% without
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regard to whether they are employed in a program for handicapped
children. Salaries of senior level school psychologists and senior
ravel school socialkeekers shall be reimbursed at 50% if the school
psychologist or social worker spends at least 50% of his time as a
part of a multidisciplinary team under s. 115.80 (3) or working
directly eIth or an behalf of a child who has been placed in a spe-
cial education program under s. 115.85 (2) and such salaries shall
be reimbursed at 70% if the school psychologist or social worker
spends all of his tine as a part of a multidisciplinary team under
s. 115.80 (3) or working directly with or on behalf of a child who
has been placed in a special education program under s. 115.85 (2).
The school district, county handicapped children's education board
or cooperative educational service agency shall include in the
report under s. 115.84 any information required by the state super-
intendent relating to use of a school psychologist or school social
vreker.

(2) TRANSPORIATICN AID. If upon receipt of the report under
s.1.115.84 the state superintendent is satisfied that the transporta-
tion of children with exceptional educational needs has been main-
tained during the preceding year in accordance with the law, he
.shall certify to the department of administration in favor of each
county, colperative educational service agency or school district-
transportiilg such pupils 70% of the difference between the amount
expended for such transportation and the amount of aid specified in
s. 121.58 (2) or (4), unichever.is applicable. The department of
alministration shall pay such amounts to the ciountle_ agency or
school district from the appropriation under s. 20.255 (1) (d).
This subsection applies to any child with exceptional educational
needs who requires special assistance in transportation, including
any such child attending regular classes who requires special or
additional transportation. This subsection shall not apply to any
child with exceptional educational needs attending regular or spe-
cial classes who does not require any special or additional trans-
portation.

(3) BOARD AND LOCOING AID. -There shall be: paid the amount
expende3 for board and lodging and transportation between the board-
ing hone and the special education program of nonresident children
enrolled under s. 115.85 (2) in the special education eroaram. The
department shall certify the full amount to the department of admin-
istration which shall pay such amount from the appropriation under
s. 20.255 (1) (u) to the school district, cooperative educational
service agency, county handicapped children's education board, state
agency of another etate or private, nonsectarian special education
service which operates the special education program while providing
board, lodging and transportation.

(4) HOSPITALS if 00MAIES122T WHE AID. The full cost of
special education for children in hosnitals and convalescent hones
for crippled children shall be paid from the appropriation under s.
i0,255 (1) (d). The supervision of such instruction shall be under
the department and the school board of the school district in which
the hospital or convalescent hone is located. The school board of
the district in which the hospital or convalescent here is located



BPI con AVAILABLE

1973 Senate Bill 185

1430

-19-

shall submit to the department an itemized statement of all receipts

and disbursements for the actual cost of such instruction and any

r7t4isr vInfamnsticsa it requires.

(5) ORIIHOPEDIC SCHOOLAID. Fran the appropriation under s.

20.255 (1) (d) there shall be paid the full coat of salary and

travel expenses, in amounts determined in advance by the state

superintendent, to school districts, county handicapped children's
education boards or cooperative educational service agencies oper-
ating an orthopedic school for services by physical therapists par-
formed outside the employing school district.

(6) AID FOR INSTRUCTION OUTSIDE OF DISTRICT. From the appro-
priation under s. 20.255 (1) 44 there shall he paid the full cost
of salary and travel expanses, in amounts detexrdned in advance by
the state superintendent, to school districts for providing special
education outside the school district of employment.

(7) ADVANCEMERr OF AID FOR NEW OR EXPANDED PROGRAMS. Any
school district, board of control of a cooperative educational
service agency or county handicapped children's education board
whose application under s. 115.77 (4) to establish or expand a spe-
cial education program has been authorized may request, and upon a
determination of need by the state superintendent, shall receive in
udvance,for the first year of operation:

Cu) For a new program, 75% of the estimated amount of aid

which will be paid under sub. (1) for the first year.

(b) For an expamied program, 75% of the difference between
the estimated alt unt of aid which will be paid under sub, (1) for

the first year and the amount of aid which the program received for
the previous year under sub. (1).

115.89 IKIICCMPLYING SCHOOL DISTRICT, PEW= Li (1) If,
after a public liearing liT-UTht. state super-
intendent finds that a school'district, has not provided programs for
children with exceptional educational needs as required by s. 115.05
(1) and (2), he shall make findings to that effect, including a

finding that the school district has denied equal educational oppor-
tunities to children with exceptional educational needs.

(4 After the state superintendent has found that a school
eistrict has denied equal educational opportunities to children with
mceptional Educational mode he may rake recommendation/1 to the
achcol district to remedy the denial and may reauire the school dis-

trict to submit a renedial plan incorporating such recammendationn.

(3) If, after consultation with the school board, the state

nuperintendent finds that the plan has not incorporated his reoam-
mendacions, or that its irtrilenentation has been inadenuste to remedy
the denial of equal educational opportunities, he shall re cent the
attorney general to proceed against the school district for injunc-
tive or other appropriate relief.
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115.90 TIMMY WAIVER, Until July 1) 1976, the state
superintendent may annually waive the application to any school dis-
trict of such provisions of this sabichtvtee am he deers necessary,
except that applicatiancifia. 115.88 ray rot hamaived.

SECTIOU 6. 118.15 (3) (a) 2 and 3 and (b) of the statutes are
arendal to read:

110.15 (3) (a) 2. Any child who is emenpfeed excused by the
school board because he is temporarily not in prolia7Asioal or
rental condition to attend school or his educational "migrant under
s. 111405 (2) but who can be ed to return to his rogram .n

at.cn 0 um; ort an.
neewlww emor rm. rerre. 1.`

. :01
certificate of a rerutable physician 411-emerek-preeirkee, re:put04e
licensed psychologist or tillot-ef-Ift Christian Science practitioner
living and" residing in this state, who is listed in the chanties
Science Journal, emedbe shall be sufficient proof of the physical or
rental condition of the diThrand of the tions for the child
unnn tervdnation of his illness or
s vision. a )0 in ter tin
which it is .valid not lo exceed?

3. My child exempted for
the district in which the child
not be based upon thp
described in n. fry. 76 (3).

daY0.
eta

zvr22 ei 11_ TAIVA1
Ere

geed cause by the school board of
residte, except that good git e may
exceptional b4uestiohal hia as

(b) Upon the
a child under nar. (a) 41-4 3 the school districic
rail 'notice of such ereiaolgth actiah to the parent or guardian of
TE-Child. A parent or gear an ergiielealptedchild may appeal the
exemption to the state sunerintandent. Within 3n days after the
eecision of the state sunnrintendent, the parent or guardian nay
appeal the decision to the circuit court of the county in which the
school is located.

SW= 7. 119.28 (1) of the statutes is atend(d to read:

119.28 (1) Ti Lard shall establish and maintain such special
schools for ftemthommed children with exceptional educational needs,
as defined in s. 115.76 I+ (3), as are reeuircdte sodattxfato
pupils of school one desiring to Mend achool. TIE hoard shall
prescribe the courses of study and the educational and other activi-
ties in special schools.

SIXVICII 8. 121.05 (1) of the statutes is malnded to read:

121.0'.) (1) Annually on or bef6re October 1, the school din-
trict clerk shall file with the department a remit stating *NP:

(a) The numtvr of nupils enrolled o914.0641, on the 3rd Priday
of State:tier of the current ear, oils cnrollmrooncur-
rent
oeneat

in esloo c str ct an ucat on nrooram
on 9 = WM on ear au
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attend one or more regular classes operated by the school dis-
trict incl Is en.mlled in hale instruction or any other

district srec erlueatim program under 0. 115.81;

(b) The number of teachers ernloyed in the school. district on
the 3rd Friday of. September of the current. school year; and the

(c) The estimated budget for the current school year.

=mai 9. 121.135 of the statutes is created to read:

121.135 ma; AID TO COUITY HANDICAPPED CHILDRIZI'S LDucAncti
WARW. If, upon receipt of the report urtler 5. 115,86 (3), the
Fitesuperintendent is satisfied that any children enrolled and
participating in a special education program nrovicled by a county
handicapped children's education board under this subchapter and not
counted as pupils enrolled under s. 121.05 are receiving the sub-
stantial equivalent of an elementary or high schcol education fram
those services, he shall certify to the department of administration
froo the appropriation under s. 20.255 (1) (f) in favor of the
county handicapped children's education board providing those
services $4 rer pupil enrolled. Enrollment for aid purposes shall
be determined in accordance with s. 121.05. kids payable under this
subsection shall take effect with' the fiscal year. helinnirtg July 1,
1973.

=rim 1(1, 121.14 (1) (intro.) and (2) (b) and (c) of the
statutes are =ended to read:

121.14 (1) (intro.) State aid shall be raid to each school
district or county hand.icaplxxl education board orleratine
server classes which:

(2) (h) Annually on r before "cyttil)tr le tllp chobl clislact
01001 Cl LIAILLAtql.Aml Wren's education
board a. e i ale narttent a report stating the ntrher of
au 71) Is enrolled in stater classes, In conputinq the number of
cupids enrolled in 'mew classes, the total number of accredited
cl.assree or laboratory pericx1s in which each pupil is 14i at:
deternieel by multiplying the total. timber cif periods i.n tech dkly It
which the out is enrolled b' the total rattaber of cities in 'whirl
dwelled, shall he divided by 720. The rthotibht renew:ea:4 the pro.,.
portion of a putiu enrolled for which the school district or counj
hanclicapeel children's a-Luc:at:Jett beyird shall )1b ritici stAte 07,

(c) LW! purnose of curputing state aid, the total
of pupils enrolled in farrier classes deterttin«1 under par. (b)
shall le adder] to the nurber of pupils enrolled in the sch(xol. dis-
trict .4s repor-tal under s, 121.05 or iis.p4 thwro An Or
cruel:led in a program qierated by a (x)utitTrVafu arvell rcti s
edueation loud as re irttx1 unIor s. 1114, no-nresident hIgh

co pub .ti sumer c asees, school distriets shc111 Ix! t4i.t1 the
treats set forth in me 121.09 (3), 121.10 (3), 121,12 (3) awl
121.13 (3). nonresident SttiLleptS %Air) are receivine the substan-.
tial ceuivalent or a hicfli sellooreducatio.", the county _IiiiiinTanr-1Z
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children education hoard bt d the mounts ea forth] in s.

SECTION 11. 121.15 of the statutes is amended to read:

121.15 STATE AID FOR DWAMEDUCATION PROGFARS. TO promote a
uniformly effective driver education program among high school and
vocational, technical and adult education school pupils, each school
uistrict operating high sehool grades, each county handi
children's education board which provixies Elko skEitantia2 eotuiTerl.
of a hiqh sChool education and each vocational, technicafand adult
aducatian district shill receive $30 for each pupil of high school
age who successfully completes a course in driver education approved
by the decartrent, but in no case may the state aid exceed the
actual cost of instruction. If the anpropriation under a. 20.255
(1) (a) is inadequate in any year to provide $30 per pupil, the
state aid shall be prorated after the appropriation for administra-
tion is deducted. Such state aid shall be paid at the same time as
the state aid under es. 121.08 to 121.13 is paid.

SECT= 12. L121.16 of the statutes is wended to read:

111.16 STATE AID TO COUITIES. If a county maintains an insti-
tution in each children are received for care and if such insti-
tution maintains the educational facilities renuired to be provided
by a =iron school district, the county shall be paid state aid
under ss. 448rab 115.88 and 121.08 to 121.13. The educational
facilities in such institutions shall be under the supervision of
the deparbnent and the

eeerdiestee-ea-the-eseeeretive-etiesatienei
leaviee-egemme school district in which the institution is located.

farmer 13. 121.54 (3) of the statutes is amended to reads

121.54 (3) (title) TRANSINAMIMUll FOR =WPM WITH LICEP-
TICUAL EtWAT/CUAL UECDS. Dvery school board shall provide trans-
portation for hendeeepped children with tional educational
needs, as defined in s. 115.76 414. (3), to any public or private=rentary or high school, to the Moonsin school for the visually
handicapped or the Wisconsin school for the deaf or to any special
alucalional nrooram for *andieggemichildren with d, ..cticeal educa-
tional needs sponsored by a state tax-supportennstitutian of
higher education, regardless of distance, if the request for such
transportation is approved by the state superintendent. Approval
shall be based on whether or not the child can walk to school with
safety and cerfort. Section 121.53 shall apply to transpoitation
provided under thin subsection.

sECT/ce 14. 121.54 (4) of the statutes is renumbered 121.54
(4) (a).

SECTICh 15. 121.54 (4) (b) of the statutes is created to
toad s

121.54 (4) (b) A school board, a county handicapped
children's education board or a cooperative educational service
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agency may provide transportation regardless of distance for chil-

dren with exceptional educational needs who attend a =Tier special

education program under s. 115.83 (4), if a request for such trans-

portation is annroved by the state sunerintendent. Approval shall

be based on whether or not the child can walk to school with safety

and comfort. Section 121.53 shall apply to transnortation provided

under this paragraph.

=rim 16. 121.58 (2) (b) anti (3) of the statutes are

amended to read:

121.58 (2) (b) State aid for approved transportation under u.

121.54 (3) shall be paid on the same basis as it is paid for trans-

portation of minhandiesprei children who uo not have excentional

educational needs, except that state alifsWall be paiii-TOFELIEE

improve:I transportation of less than 2 miles at the rate of S24 rx

school year per pupil. Such state aid shall be supelemnted by the
state aid under s. +40'85 115,88 in an ameunt not to exceed tlie

full mist.

(3) &t7,rt AID FOR BOARD MID 1Atx7it1C. A school district 'such

provides board and lodging or housing under s. 121.57 (2) in lieu

of transportation shall be-paid-state-;.id for such hoard and lodninr:
or housing at the rate of not more than $6 ner week of 5 days for

each pupil so boarded and lodged or housed, but not to exceed 6nt of

the cost. For hendieepped children with exceptional educational

needs such state aid shall he supoienenterhy the slate aid-WWIT:
174;;4 115.86 in an amount not to exceed the full cost of such hoard

and

many 17. 121.58 (4) of the statutes is rmuribered 121.58

(4) (a).

sncrim 18. 121.50 (4) (b) of the statutes is created to

reads

121,58 (4) 04 State aid for aporoved transoortation under s.

121,54 (4) (b) shall be paid on the same basis as it is paid for

children itie do not have anceptional educational needs, except that

state aid shall be paid for such anpreved trans.:or:A:Ion of less

than 2 riles at the rate of $4 par nunil. such state aid shall-. be

supplenented by :tato aid under a. 115.38

SEMICII 19; 121.79 (1) (e) of the statutes is artIrler? to

read:

121.79 (1) (c) For sorrberliy-kettriowee--444440:
1.14.41e-e41440a*,, a

child with exceptional Wucationid needs as des:x.11,4d under_ 5:

111,7g (3T, in foster TivesrMr-Ctioroti-=Con under s.
(1) (lb).

SIVTIal 20. CMGS RWCRIVCE. (1) Nherever the referenc.
"115.79 to 115.85" anpears in sect-PE-119.04 of the sLatutes, the

reference "115.79 to 115.1n" is substituted.
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(2) Wherever the reference "115.84" appears in section 20.255
(1) (e) of the statutes, the reference."115.88" is substitubad.

sEcnu 21. CCUNCIL CN SPECIAL EDUCNTIONs INITW. TER144. Of
the nosioa f irstirporrTtiaSS7 oWTve arMEatrion
under section 15.377 (4) of the statutes as created by this act, 5
shall be appointed for terns of one year, 5 for borne of 2 years and
5 for terms of 3 years. Successors shall be appointed in accordance
with section 15.377 (4) of the statutes.

SLCrION 22. PRIME CONTRACTING; COURT TEST. Upon enactrent
of this section, the attorney general shalt promptly commence an
action seeking a declaratory judgment as to whether the constitution
permits the school district.to contract with private, nonsectarian
special educational services as provided in section 115.85 (2) (c)

of the statutes as created by this act. The attorney general shall
I.etition for leave to comma: the action as an original action
before the Wisconsin supreme court. If the petition is denied, he
shall cams= the action in the circuit court for Dane County.

SECTICN 23. APPROPRIATICV INCREASES. (1) The appropriation
under section 20.255 (1) (a) of the statutes, as affected by the
laws of 1973, is increased by $9,100 for fiscal year 1973-74 and by
$10,400 for fiscal year 1974-75 to provide an additional staff posk-
tim in the state aids and finance division of the department of
public instruction and by $700 for fiscal year 1973-74 and by $700
for fiscal year 1974-75 for expenses of the council an special edu-
cation.

(2) The appropriation under section 20.255 (1) (e) of the
statutes, as affected by the laws of 1973, is increased by $247,100
for fiscal year 1974-75 to fund he...bound instruction under this
act.

(3) Thu appropriation under section 20.255 (1) (f) of the
statutes, as affected by the laws of 1973, is increased $167,000 for
fiscal year 1973-74 and by $174,900 for fiscal year 1974-75 to pro-
vide funds for general aids for county programs at $165,400 in
1973-74 and $172,900 in 1974-75 and suer program aids at $1,600 in
197374 and $2,000 in 1974-75.

(4) The appropriation under section 20.255 (1) (q) of the
statutes, as affected by the laws of 1973, is increased by $1,100
for fiscal year 1973-74 and by $1,500 for fiscal year 1974-75 to
fund drivrr education aids under this act.

SECTION 2im. MOCCIIICILIATIONS.. (1) If the 1973 -75 biennial
budget act contains a schwa district cost limitation which limits
the budgeted per pupil shared cost increase for each sdhool district
for flAcal year 1973-74 or calendar year 1974, such shared cost
lirtibation shall be computed exclusive of the cost of any new or
expanded special education program under this act.

(2) If the 1973-75 biennial budget act contains any provisions
in conflict with the provisionsof this act, the provisions of this

34-830 (I 14 19
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act shall supersede the conflicting provisions of the budget art.

sEcrico 24. ElenCTIAg DATE. This act shall take effect July

1, 1973, or the day after-its publication, whichever is later, and

shall first apply to aids paid for the 1973-74 school year.
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Handicapped
Grant Backed

By GARY DAMSON
Staff Writer

Educators, legislators
and parents Friday testi-
fied in support of pro-
posed federal legislation
which would reimburse
states for 75 per cent o,
the extra cost of educat-
ing handicapped children.

The testimony was giv-
en before a U.S. Senate
subcommittee hearing
chaired by Sen. Walter
Mondale. D.Minn., at the
state Capitol.

The legislation alsp
would require states to
provide a "free appropri-
ate public education" for
all handicapped children
by 1976.

Minnesota already has a
law on the books requir-
ing that school districts
provide services to all
handicapped students, in-
cluding the trainable men-
tally retarded.

In an opening state-
ment, Mb ndale said,
"There is no question that
it is more expensive
meet the educational
needs of a child who is
blind, or deaf. or mentally
retarded, or who has
learning problems, than
to meet the needs of a
child without these prob.
lems."

Ile said studies show
that the extra cost per
child ranges from $400 to
$800 annually.

Mondale termed the fed-
eral commitment to spe-
cial education "quite itf-
significant." He said
states are currently
spending $3.5 billion on
special education and the
federal government only
$250 million.

State Sen. Jerome
Hughes, DFLMaplewoo,
Senate Education Com-
mittee chairman. pointed
out that the legislattire in-
creased its special educe-
tion appropriation for the
1973.75 biennium from $40
million to $53.4 million.
but that not all handi-
capped children are being
served. He said he esti-
mates that 70 to 75 per
cent of the state's 100.000
handicapped children are
being served.
Hughes said there is a

need to provide physical
therapy and occupational
training for the severely
handicapped. vocational
training at the secondlry
level and for early identi-
fication and pre-school
services for children.
"We are prepared in

Minnesota to use a federal
contribution to the fullest
in a most efficient man-
tier," Hughes said.

But Rep. Robert bell.
RRoseville, minority
member of the state
House of Representatives
Education Committee,
said he and others are
"suspicious" of any tedee-

al effort to inject massive
categorical funding into
education.

"I can appreciate the
fact that many other states
have not lived up to the
high standards set by
Minnesota, and I am sure
that it is a federal respon-
sibility to some way put a
carrot ou a stick in front
of these other states."
Bell said.

Bell said federal catego-
rical welfare aids have
created a welfare "mess"
andlare part of the reason
for high federal income
taxes.

Gov. Wendell Anderson,
however,' said he enthis-
siastically supports the
legislation, stating that
Minnesota might receive
more than $47 million an-
nually under the bill.

"Sen. Mondale, I've
heard you say a number
of times that the Con-
gress authorizes dreams
and appropriates peanuts
in . the human programs
area." Anderson said.

"Minnesota does not
timid an empty authorize-
tion for federal assistance
for the education of the
haelicapped."

Mondale said he wants
the bill to focus on rural
school districts as well as
urban ones.

"We're always trying to
figure out how to provide
services in Harlem
Wadena is di f feren t."
Mondale said.



EDUCATION FOR ALL HANDICAPPED CHILDREN,
1973-74

MONDAY, MAR= 18, 1974

U.S. SENATE,
SUBCOMMITTEE ON THE HANDICAPPED,

OF THE COMMITTEE ON LABOR AND PUBLIC WELFARE,
Harrisburg, Pa.

The subcommittee met pursuant to notice, at 10:20 in P.C.U.
hearing room No. 1, North Office Building, Senator Richard S.
Schweiker of Pennsylvania, presiding pro tempore.

Present : Senator gchweiker.
Committee staff present Patria Forsythe, Lisa Walker, and John

Hunnieut, profeSsional staff members.
Senator SCHWEIKER. The U.S. Subcommittee on the Handicapped

will please come to order. First I would like to apologize to the
witnesses for my delay but unfortunately our commuter plane was
late this morning. I'm sorry for my time lapse and I appreciate your
perseverance. I'd like to make a brief statement before we hear from
our distinguished panel of witnesses.

I am pleased to be able to chair this hearing of the Seats Subcom-
mittee on the Handicapped. This hearing is one of a sr. tee of hearings
the subcommittee has been holding on S. 6, a Kt introduced by
Senator Harrison A. Williams, chairman of the Senate Committee on
Labor and Public Welfare, Senator Jennings Randolph, chairman of
this subcommittee, myse'f, and other subcommittee members, to pro-
vide financial assistance co States for improved educational services
for handicapped children.

This hearing will focus on the implementation of the consent
decrees in which a Pennsylvania court ordered the Commonwealth of
Pennsylvania to provide education and full due process to all men-
tally retarded children. The subcommittee wants to become more
familiar with the State's experience in implemnting the decrees and
also to identify the problems which have been encountered. Equally
important for this subcommittee is the opportunity to hear from the
parents and citizen organizations whose evaluation of the effort thus
far is essential. Their comments and recommendations will help
determine bow this subcommittee will act to reinforce its commit-
ment to provide every handicapped child the opportunity for quality
education.

Today's hearing will help the subcommittee when it takes final
action on 5.6. I am confident that this bill can provide the basis for
this Nation to meet its responsibility to provide every handicapped
child with the education to which he or she is entitled. It is the
purpose of the legislation to insure that all handicapped children
have available to them, tint later than 1970, a free appropriate public

(1439)
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education, to insure that the rights of handicapped children and their
parents or guardian are protected, to relieve the fiscal burden placed
upon the States, and localities when they provide for the education of
all handicapped children, and to assess the effectiveness of efforts to
educate handicapped children. I personally am firmly committed to
these goals.

I am privileged to not only serve on this subcommittee but also on
the Appropriations Subcommittee which funds education programs
for the handicapped. Thus, I am in a unique position to participate
in the full process of review, development, and funding of programs
of education for the handicapped which are' so vital in seeing that no
handicapped child will be excluded or forded to wait for his share of
America's opportunities.'

. I look orward to this hearing to hear from the people who work
in this ea, to receive their comments and recommendations, to learn
of thei 'accesses and disappointments, and to identify-the problems
we still face.

And now I'd like to call as our leadoff witness Mr. John C.
Pittenger, secretary of education for the Commonwealth of Pennsyl-
vania. Secretary Pittenger, I'd like to have you introduce your asso-
ciates for the record if you will.

Mr. PVIVENOER. Thank you very much, Senator Schweiker. On my
immediate left is Mr. Donald Carroll, Commissioner of Basic Educa-
tion for the Conimonwealth of Pennsylvania. On my right, Mr.
William Ohrtman, Chief of the Division of Special Education.

Senator SCHWEIKER. All right, Mr. Pittenger, you may proceed.

STATEMENT OP JOHN C. PITTENGER, SECRETARY OP EDUCATION,
COMMONWEALTH OP PENNSYLVANIA, ACCOMPANIED BY DON-
ALD M. CARROLL, TR., DEPUTY SECRETARi AND COMMISSIONER
OF BASIC EDUCATION, AND WILLIAM OHRTMAN, CHIEF, DIVI-
SION OF SPECIAL EDUCATION

Mr. Prrminta. Thank you very much, sir. Both Mr. Carroll and
1 have prepared written remarks which we have submitted to
your staff. I thought that rather than read those remarks, which
is not perhaps the most interesting way of proceeding, T would
say a word or two about the Pennsylvania Association of
Retarded Citizens (PARC) rase and about how the Shapp ad-
ministration came to make the decisions which it did in that
ease, and to raise a couple of policy issues which concern me as
Secretary of Education and which I think the Congress will have to
be concerned about as it proceeds in this field.

Let me begin by saying how delighted we are that you have come
here and how much we appreciate your concern for these problems.
Pennsylvania is I guess. a pioneer in this field and we probably have
explored this problem more fully than almost any other State. We
have people coming to Pennsylvania from all over the country to
find out, as you are finding out, today, about our experience in the
PARC rase. We Stand to 11POPflt to a great extent from any possible
Federal intervention in this held because what we've done up until
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now we've done largely, not wholly, but largely on our own. We think
this is an area where there is a Federal responsibility and we're de-
lighted that you and your colleagues are taking steps in that direction.

I had not been in this position more than a couple of weeks in
early 1972, before I became intimately acquainted with the PARC
case, which, as you know, was brought by the Pennsylvania Associa-
tion for Retarded Children against the Commonwealth of Pennsyl-
vania alleging that under our constitution and statutes we were not
then making available to retarded children an appropriate public
education. This administration, rather than fighting that contention,
took a look at the facts and concluded that indeed it was not possible
to say that in fact we were providing appropriate education. Gover-
nor Shapp then asked me and the Attorney General to work with
PARC and with the Federa: District Court in Philadelphia in devel-
oping an appropriate Consent Decree. That was done and the decree
was signed, as I recall, sometime in the spring of 1972, or it may
have been the summer.

Since then we've been deeply involved in the business of trying to
carry out that decree. I want briefly to identify three steps that are
involved, because this is what will have to happen in other States if
they're to go the route that we've gone. First of all you have to
identify the children themselves. I think Mr. Carroll, Mr. Ohrt-
man and others of the panel will probably tell you in more
detail later this morning about how that has been done. There are a
number of mechanisms for it and they includes for example, a search
of the rolls of all of our State institutions. There were re-
tarded children in those institutions who had educational problems
that were not being met. It involved some door-to-door surveys. We
picked out three countiesone highly urban area, one suburban, and
one very ruraland went door-to -door in an atempt to find out
what sort of an incidence of children there might be in each of those
areas who were perhaps totally outside the public school system or
the welfare system, or any other system. And indeed we found such
people.

We engaged in extensive campaigns of advertisement in an ato
tempt to reach the parents of these children and trrke known to
them the rights which were theirs under the PARC decision. So the
first step in all this is to find the kids.

The seconl step is to test and interview them in order to maae
appropriate decisions about the kinds of programs for which they
can benefit. Here we've had an experience that I think will be helpful
to the Senate. Included in the decree was a requirement for a due
process hearing in the case of any parent or guardian who was not
satisfied that the local school district had initially made the right
decision about what was to be considered an appropriate program. I
think it's fair to say that there was a good deal of apprehension in the
field about the consequences of including this provision in the decree.
Our experience to'date, however, has been a good one. I think we had
something like 180 hearings and perhaps another 20 underway, but
the volume of hearings has not overwhelmed us. It hoc: been possible,
I think, to satisfy parents and guardians that in fact correct decisions
had been made. This was accomplished without pl icing an impossible
administrative burden on various parts of the public school system.

4,
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The third and perhaps the most difficult part of the process is to
create educational programs that will in fact meet the needs of these
children. Some of the children we are talking about are profoundly
retarded children who w,re either totally, outside any system whatso-
ever, or were in State institutions receiving what we all conceive to
be inadequate educational programs. This is a process not yet complete.
We think we've made a lot of progress but we know we have a long way
to go. I'm sure that others will tell you later today what some of the
continuing problems are. For example, in the beginning there was a
very inadequate number of teachers in our system who were in a posi-
tion to deal with the profoundly retarded child simply because most of
the children who were in the public schools before this were less
severely retarded. This raised a different range of problems. And so
we've had to engage in some crash programs with the help of colleges
and universities in the Commonwealth to begin training people to dekl
with this much broader range of problems. I think we've made some
progress but I'd be kidding you if I said we solved all of them.

I want, Senator Schweiker, to spend a couple of minutes talking
about some policy issues that I think we all need to look at as we move
along here. I then ask you and your staff to question Mr. Carroll,
Mr. °liftman and myself.

ASSISTANCE FOR STATE EFFORT

One concerns an issue of policy that you and I have discussed in
another context. I have a very serious concern that Pennsylvania not be
penalized for having been a pioneer in this area. You will recall that
in the Higher. Education Amendments of 1972 there was a small
provision made for encouraging States to get .nto scholarship pro-
grams. It is a provision that handicaps Pennsylvania because it only
provides Federal funds to people who increase their expenditures on
scholarship programs after the passage of the act. Pennsylvania had
in 1972 a scholarship program which was already a relatively mature
program. It had begun in 1965 and it won't be increased except as
inflation makes it do so, and so we are not in a position to take
advantage of those Federal funds. I am very much concerned that as
this legislation is developed in the House and in the Senate not say to
States like Pennsylvania that you can't use any of this money to meet
the responsibilities that you've already incurred. To do that is to
penalize us for having already gotten deeply involved in programs
which in other States may be quite minimal at this point in time.
That's one of my concerns.

DEFINITION OF HANDICAPPED CHILDREN

A second problem that we need to look at is a definitional problem.
The 'ARC case vplied in a strict legal sense only to mentally
retarded children. We are perfectly clear in our mind, however, that
the logic of that decision goes beyond retarded children and should in-
clude children with handicaps of various sorts. We are in the process
now of developing regulations to put before our own State Board of
Education which would in fact extend those privileges and thoee
processes to all handicapped children.
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There is a borderline area here which we need to worry about and
that's something called learning disabilities. Some kinds of handi-
capsblindness, deafness, psychiological defects of various k
are relatively easy to discern and to deal with. In these situations
you know what. the dimensions of the problem are. When you talk
about learning disabilities it's very hard to know what you're talking
about in terms of the number of youngsters who are involved. There
are, for example, people in the field who would argue that an:v kidwho is performing more than a certain degree below grade level is
ipso /ago learning disabled. It seems to me there's a circularity in
that argument that we need to avoid and I don't really have a
solution to propose. T only mean to suggest to you and your staff that
there are some serious definitional problems when you come la deal
with some of these problems.

EXCISE) COST

The third point I want to make, and then I'll keep quiet for a
while, is that we need to spend a great deal of time working out the
cleft ition of excess costs. I like the excess cost approach. I think it's
a ood one and I would congratulate you and Senator Williams and
of ers in using that basic approach in the bill. There are, however,
horrendous .difficulties in knowing precisely what excess costs are.
For example, some figures from the various States were inserted in
the Congressional Record back in January by Senator Williams that
show the excess costs of Pennsylvania as being $837. I'm not clear
from the chart what year that is suppustd to be, but that Rpm is
clearly low in terms of our current figures which were about $1,100
last year and somewhat more than that this year.

Senator SCITWEINER. My staff tells me that those figures placed in
the record were for fiscal year 1972.

Mr. PITTENGER. Well, that might. account for the difference.
Senator SotwvAKER. What was your figure again?
Mr. Pirrimes. We think for last year just under $1,100, about

$1,070. For the current year clearly more than that. Our figures are not
final yet and I'm going to ask my staff to work with your staff as we
develop these current figures because you'll want to know what they
are. But you do get. into tough problems for example when you talk
about excess costs. Are you talking only about instructional costs, or
are you talking about ancillary things like transportation? We find
that the transportation of handicapped children is a very substantial
part of the cost and we would not want to see that excluded.

Senator SCIIWEIRER. Well, let MP just say that under the bill. that,
we're sponsoring, the Federal Government would pay 75 percent of
the excess costs per child including transportation and the ancillary
costs that, you were referring to.

Mr. Prrrtmov.a. We appreciate that. We think that, that's crucial
because those ancillary costs are an important part, of the bill and
have been one of the things that has pushed our costs up quite high.

I would suggest at this point, Senator, that I not say anything
more directly. There are mans, other people here with far more
expertise than I have in this field, but 1, Mr. 'Carroll and Dr.
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Ohrtman would be pleased to respond to questions which you might
have.

Senator SCHWElKER. I certainly do have a few questions. As
I mentioned, this State is really the leading State in the country in
this area and we're groping for expertise and experience to base
Federal legislation on.

On the matter of cost, I might ask how you folks define your Fed-
eral excess costs and how the State approaches the same problem*/

Mr. Prrrewoma. Well, I'll ask Air. Ohrtman to answer that and
just preface his reply by.saying, so that it's helpful to your staff and
you, that in Pennsylvania some programs for handicapped children
are run by local school districts and others are run by what we call
intermediate units. You probably know what they, are but I'm
not sure everybody else does. An intermediate unit in Pennsylva-
nia is essentially a regional grouping of school districts. There are 29
of them in the whole State. They are an out-growth of the old county
superintendency, and an intermediate unit can be only one school
district. Philadelphia is both a school district and an intermediate
unit. It can have as many as 25 or 35 school districts in it. The
intermediate units have a very heavy responsibility for running special
education programs for those_sehool districts that don't rim them
themselves. I wanted this information to preface what MI'. 0111i1111111 is
going to say.

Mr. OinamAx. Excess costs are variable across school districts and
intermediate units. The excess costs in school districts are defined as
instructional costs. Primarily the largest amount in there is the
instructional cost of the teaching or professional staff. It is allowable
to prorate administrative costs for the principals and related areas
here. It does not include, however, in the administrative costs such
things as the Chief School Administrator or the Assistant Superin-
tendent, so these are persons dealing directly with instruction. It allows
for the costs of instructional materials. It allows for the administra-
tive costs but only in the sense of allowing for the actual material
used in that. It allows for the maintenance of plant only to the point

iof supplies used in operating the maintenance of the plant but is not
charged off as a total cost that way. Of course, then all the fixed
charges to support the personnel and so forth are there.

The intermediate unit is allowed to increase their total cost of
operation and instruction to include what are identified as overhead
charges. They are by law charged with operating programs and
therefore that means they must have facilities, they must have equip-
ment in those facilities. These costs are allowable at the interme-
diate unit. We estimate that the overhead charges difference for
intermediate units and school districts might amount to a 20 percent
difference in the costs between a district and an intermediate unit.

We have prepared some data by going to ,e 1973-74 budget. Wu
have moved in the last 2 years to requiring districts and intermtdiate
units to calculate costs for children by the area of handicap as well
as calculating them by charges in intermediate units and charges in
districts.

One of the difficult problems that you have in comparing data such
as Secretary Pittenger did is that the requests of the data to be
supplied are not based on common factors. You therefore get very
disparate data from State to State. If we could identify a et of
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allowable costs from the Congress in the legislation, we then could
very quickly and readily compare the costs across states and thus have
more meaningful information.

Another problem in the legislation as you've written it for us is the
average daily attendance versus average daily membership. The fact
that a teacher has 15 children and 13 are attending, if that's a
penalty, you still must maintain your classroom. You do have those
kinds of things with certain kinds of reduction in program costs.
You have an average daily membership where if you take a program
of speech correction or clinical speech approach, the teacher may
have 35 or 40 persons and this could be reduced then to 2 or 3 ADM
and the cost would be very high.

Senator SCHWEIZER. DO you have any recommendations in terms of
what the Federal Government ought to define as allowable or could
you, maybe sub:nit later on for the record not, so much what you've
done but, what you feel in vies of your experience would be a good
basis for Federal law or Federal definition. If you aren't prepared
strictly to come up with then maybe you could have something later
on for the record.

Mr. Oinrrinniq. We could submit that for the record.
Senator SonwEinxit. Could we have for the record also your data

from local districts that you mentioned a moment ago?
Mr. OnirrstAN. I see no reason why not. We can provide that.
Senator SCHWEIZER. We would appreciate that.
[The material referred to was not available to the committee for

inclusion in the record at the time of printing.]

OBTAINING INFORMATION

Senator SCHWEIZER. Mr. Pittenger, as you mentioned in your' formal
statement and also in your formal statement to tri: when you went
about the task of developing your plan to find pumls, was there any
problem with gathering information? Was any source or any individ-
ual family reluctant in any way to provide it on the basis that it was an
invasion of privacy?

Mr. PirrENosa. There were no problems of this kind that v. ere
brought to my attention, but that doesn't mean that there weren't
such problems. I would ask Don or Bill : do either of you mall any
eases in which there was an unwillingness on the part of a family or
school district or anybody to divulge informaton I

Mr. OnwrmAx. Not in that area, more so with agencies than
actually with the individuals.

Mr. Prrrnsoint. What does that mean?
Mr. OHRTMAN. Well, for instance the Mental Health/Mental Re-

tardation persons were asking for information from school records.
The school records were furnished reluctantly as again an invasion
of open data and on the grounds of not knowing who was receiving
the data and how it would be used.

Senator SCHWEIZER. Mr. Pittenger, I'll address these to you and
any of your associates you want to designate to answer this go right
ahead.

your
consent decree provided educational service only for

mental retardation. Has the State extended the right to education to
other disabilities or how do yon presently relate disabilities to the
problems that we focused on here earlier in mental retardation?
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Mr. PITTENGER. I think I indicated earlier that we see no basis in
law or morality for making a distinction between mentally retarded
chi Id ren and ch i Id ren suffering from other kinds of d isa bit ities. 'We are
in' the process of preparing and putting before the State Board of
Education a regu!ation which would in fact then expand to youngsters
with other kinds of handicaps the protections and so on that have been
afforded to mentally retarded children by means of the PARC
de-cisiof.°

Senator SCIIWEIRER. Could you give ur a figure, and if you don't
have it avai? ble supply it for the record Rowing what percentage of
the total handicapped children's population you serve by your yard-
stick meisurement?

Mr. PITEENGER. Bill, do you have that?
Mr. Ourriiimq. I'd rather furnish that to you later. We again have

definitional problems of when an individual is served and when not,
Particularly with the advent of mainstreaming of how many children
in regular grades are being served through supportative services and
so forth. Bit. we do have at this time an estimated 208,000 children
totally in Pennsylvania who are being served. This includes the tal-
ented and gifted also.

Senator SCHWEIKER. These are what you might say are special
educational hanguy.s of some type.

Mr. 01IRTMAN. Yes, sir.
Mr. Prrroxami. I might add, Senator, that not all of them are in

full-time programs. I think we're including in that figure, are we not
Bill, youngsters who are benefiting say from the services of traveling
speech therapists. But the child in question may spend only a half an
hour a week with that person and may spend the rest of io or her
time in relatively normal programs. So I wouldn't want you to think
that that means there are 208,000 children who are in full-time special
education programs.

COST OF SERVICES

Senator Scitwrixn. Can you give us a figure of the coat to the
Commonwealth for the Consent Decree in terms of your costs now and
costs to extend services to all ?

Mr. PrIVENGER. Well, it's awfully hard. My prepared testimony
suggests at the bottom of page 6 and top of page 7, and I quote now,
"The right to education program has so far increased special educa-
tional instructional expenses for Pennsylvania by approximately $16
million for the current year." I would want you to take that figure
with a grain of salt, frankly. It's easy enough to compare our
expenses from one year to the next but it's hard to know how ?midi
of that increase was actually caused by the PARC decision and how
much of it would have taken place anyway. You've got a number of
factors at, work, the number of kids, inflation, change in concepts
about what is an appropriate educational program for children with
different problems. That's a guess and a rather broad one and I
wouldn't want you to do nationwide extrapolations from that with-
out, real izing that it's not a hard figure.

Senator lir. Pittenger. have you been able to get a
breakdown on specific costs by types of handicapping conditions. Have
you any figures that might help us here?



1447

Mr. Prrrzwoza. We do have some figures that we'll provide you
withl although I think I may want to give them in a little more
sophisticated form then I have them right here in front of me. ButI've got the thing broken down by educable mentally retarded,
trainable mentally retardedthose are older categories that in onesense are out o datesevere Ind profoundly mentally retardedchildren who were outside the system totally before, emotionally
disturbed, physically handicapped, brain injured, hearing impaired,
vision impaired, speech and language impaired, and the costs-beth on
a district and on an intermediate unit basis because as I indicated
They do differ somewhat. There are profound differences in those costs.

Senator SCHWEIRER. Mr. Pittenger, you describe in your formal
remarks about the first step toward identification of the problem and I
just wondered whether you had any figures or estimates as to how
much that identification process costs. Can you give us any enlight-
enment or. the size of that problem for the State and the costs
involved in getting the problem identified?

Mr. PITTENGER. Mr. Carroll says he thinks over $1 million went
into that process. And T guess, Don, that the major expense there was
the door-to-door kinds of things in Pittsburgh, Montgomery, and upin IU-16, is that right?

Mr. CARROLL. Yes.

COUNTY TYPES AND CHARACTERISTICS

Mr. PITTENGER. Those were the major costs.
Senator SCHIVEIKEIt. One thing I might ask too, since you did

identify three specific different kinds of counties, including my own
home county is what different characteristics did you note betweensay
urban, suburban. and rural in terms of the problem? Was it much of a
similar problem regardless of the area ? What came out of your
cross - sectional study of different population groupings for handi-
capped problems?

Mr. 01IRTHAN. I can't answer your questions specifically, but one of
the interesting things was particularly in the rural area. Initially
they got a jump and followed the idea of identification and location
of the children and they used all of the community resources. They
got a different kind of response when they went door-to-door. One of
the things that occurred was that the agencies had seen children that
they thought might be mentally retarded and who would probably
encounter difficulties when they entered school and moved through.
When the parents were asked whether their children were handi-
capped, of course not recognizing that they would meet difficulties
within the school system and similarities sometimes amongst children
in the family they didn't give the same answer.

There was not as great a number of children, however, identified
through the door-to-door census as there was by the call for children
otherwise. We did get a large variety of children also who were not
necessarily in the Consent Decree for mentally retarded and those
children became identified to us as handicapped children.

Mr. CARROLL. EXMISP 1111,, Senator Seliweiker, T want to say I was
somewhat surprised that in looking at what T would have imagined
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to have been a smaller number of children in rural areas we found
more than we had expected there. I might indicate that something
operates in rural areas that makes parents not want to admit to a
problem of this type. And while it's hard to generalize we were
startled at the relatively largernilinber there.

EVALUATION OF PROGRAM ADEQUACY

Senator SCUwEIKER. Do you have any way at this point in time in
terms of evaluating the adequacy of your program?

Mr. PITFENGER. I think the evaluations that we have now, and I'll
ask Don and Bill to supplement what I'm saying, are impressionistic
rather than scientific. Many of these classes have only been going
since this past September and so it's not possible to make any really
intelligent statements about whether a certain grqup of retarded
children have progressed more rapidly then in the past or in some
comparison to some other group.

I do have some impressions and these impressions are based in my
own case on having visited a number of programs in various counties
around the State. I think offhand of Montgomery, Delaware, and
Philadelphia, a part of the State that you know well, where have
visited in the last year. One of the impressions I have is of growing
optimism on the part of professional staff that the-kinds of problems
we had thought until now had no solutions may in fact have some
solutions. I feel this point is important to emphasize first.

There is a danger in all this, however, and that is to lead parents
and the community in general to expect more than they have a right
to expect. And so you've got to balance some cic.:tious optimism against
the danger of exciting people's hopes unrealistically.

One of the items that ought to enter into any evaluation, I don't
quite know how you can do it though, is the effect on the parents
themselves. Because to be the parent of a profoundly retarded child
is a terribly difficult experience, as I'm sure :,ou can appreciate. I
remember talking, for example, with a woman down in Delaware
County. She told me that the fact that there was a program going on
down there meant that for the first time in something like 11.years
she and her husband had been able to go out to a meal together in the
evening. Until that time one or the other of them had had to stay
home with this child all the time. I don't know how you'd measure
that and there's no way that that kind of thing is going to show up
in even the most rigorous scientific evaluation. That's surely a con-
tribution to human happiness in these lives that the Senate and others
ought not to overlook in this kind of program. ,

Don, do you or Bill want to comment more accurately than I have
about the kinds of evaluation. Am I right that we're too early?

Mr. CARROLL. Yes. I think we're severely lacking in a good objec-
tive evaluation. That seems to me like phase two of this. We first had
to find the kids, provide them with appropriate education and train-
ing and deal with the whole question of how you staff for such an
effort. We have engaged in what we call process evaluation. We have
check lists, we have teams that go in and look at classes and apply
those check lists. That's helpful to just get a feel for what's going
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on. But in terms of what's actually happening to kids in the end
product, which I think is the important thing, we haven't moved
very far along that line and it's an area that in the next year we'll
have to deal with directly.

Mr. Prrrligotn. Bill, do you have anything to add
Mr. ODRTMAN. Yes. In S. 6 it does talk about individual diagnosis,

individual prescriptions and so forth, and I believe in the Consent
Decree with the document known as Compet, that is the Common-
wealth's plan for education and training. The State of Pennsylvania
again has taken leadership in areiving at a way in which the behav-
ioral objectives or the instructional objectives are outlined in detail
for the progress of children. That is a system of not a standardized
measurement, but a criterion reference in relation to each child: how
well did he do and how well do you want him to do in regard to
the skill that you're trying to build or the task that you're trying to
have take place through the instruction. This is printed and is now
supposed to be followed as a measure of how well we're going in
compliance with the Consent Decree.

That is a mammoth job. It is one again where the Federal legisla-
tion can assist not only the State of Pennsylvania but the entire Na-
tion in solving the problem of how well are we doing for the amount
of resources that we're placing in a particular program for an in-
dividual child.

PERSONNEL ADEQUACY

Senator SCHWEIRER. Mr. Pittenger, are you reasonably satisfied in
your present approach that you now have adequate personnel in both
numbers and training that are providing the programs in the
schools?

Mr. Prrnixorn. Senator, are you talking about administrative per-
sonnel or are you talking about actual professional people in the
field!

Senator SCHWEIRER. Professional.
Mr. Privrmozit. I guess the answer is no, because although we're a

little better off than we were a couple of years ago when we plunged
into all of this, we've had to expand the various training programs
in our colleges and universities very rapidly. And also ask them
to undertake some summer school programs and that kind of thing
for people who were already in the field. As I think I indicated
earlier. the kinds of problems that you encounter when you're work-
ing with children in one of our State hospitals, the profoundly
retarded children, are just of a different magnitude than the kinds
of problems you might have had with a slightly retarded child who
in many ways can do things that other children do. We've made
some progress but not nearly enough.

Senator SCUWETRER. Well I want to say T think we've pretty well
run out of questions for now. We want to thank you, Mr. Pittenger,
very much and your panel for coming here today.

Mr. Pirrrnotit. Thank von. And I think you will find that Mr.
Carroll and Mr. nlirtmoin will be here and take part in other panels,
but I would ask to he pyriised at this time.

SENATOR Sett wzia tn. Thank you.
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[The prepared statement of Mr. Pittenger follows

PREPARED STATEMENT HY JOHN C. PITTENOER, SECRETARY or EDUCATION,
DEPARTMENT OF EDUCATION, COMMONWEALTH OF PENNSYLVANIA

Mr. PITTENOER. Mr. Chairman and members of the Committee. I am John C.
Pittenger, Secretary of Education, Pennsylvania Department of Education.
Thank you for the opportunity to appear before you.

Mr. Chairman, the legislation now before this committee, Senate Bill 8,
extension of Education for All Handicapped Children's Act, is important to the
Commonwealth of Pennsylvania. This legislation and its predecessor, Title VI
of the Elementary and Secondary Education Act of 1985have profound
financial implications for the funding of special education programs in general
for Pennsylvania. Even mom the bill reprtsente renewed Federal commitment
to equal educational opportunity for the handicapped childa priority of the
Commonwealth of Pennsylvania.

For a number of years now the Commonwealth of Pennsylvania has been
dedicated to educational programs for exceptional children. The state contribu
tion, which has more than tripled in the last decade, is now close to 100 million
dollars, and the local effort approaches 50 million dollars.

The one program I do wish to discuss in some detail and the one which I
believe may be of greatest interest to you in your deliberationsis the consent
agreement between the Commonwealth of Pennsylvania and the Pennsylvania
Association for Retarded Children, commonly known as the PARC decision. I
should point out at the beginning that this decision dealt with only one type of
handicapmental retardation. The legislation before you is far broader in
scope. In all other respects, however, the PARC decision is immediately
pertinent to this legislation.

I would also like to point out that the Commonwealth of Pennsylvania
consistently supported the essentials of the PARC case and entered voluntarily
into most of the elements contained in the final consent agreement.

On May 5, 1972, the District Court for Eastern Pennsylvania issued the final
decision relating to the case of Pennsylvania Association for Retarded Children
versus the Commonwealth of Pennsylvania. The court found that
interpretations and applications of sections of the Pennsylvania Public School
Code of 1949 effectively denied handicapped children equal access to public
education and training programs. More specifically, certain practices in the
admission and/or retention of students have the result of excluding mentally
retarded children from the Commonwealth's responsibility to provide a free
public education for all citizens.

In the PARC case, the court found"That all mentally retarded persons are
capable of benefiting from a program of education and training." (para. 4,
Amended Consent Agreement)
and that"It is the Commonwealth's obligation to place each mentally re.
tarded child in a free public program of education and training appropriate to
the child's capacity within the context of the general educational policy that,
among the alternative programs of education and training required by statute
to be available, placement in a regular public school class is preferable to
placement in a special public school class and placement in a special public
school dame is preferable to placement in any other type of program of
education and training." (para. 7, Amended Consent Agreement)

Pennsylvania undertook to identity- and provide suitable educational pro.
grams for all mentally retarded children between the ages of 6 and 21and
younger, where the Commonwealth provides a program for children at an
earlier age.

The first told( was finding these people. We had at the beginning very little
idea of how many pupils we were talking about. We developed COMPILE, the
Commonwealth Plan for Identification. Location and Evaluation of Mentally
Retarded Children. Calling for a coordinated effort between the Secretary of
Welfare and myself and all of our instrumentalities(in the case Of Nue
lion, these include school districts and Intermediate units), the plan used such
extensive techniques as
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a search of records of the local school districts, intermediate units, county
MII/MR units, State Schools and Hospitals (including waiting lists) and
interim care facilities

publication of the search in the various media
selective house to house canvassing
a 24-hour toll free telephone service to receive reports
local task forces
two Federal Court-Appointed Masters to oversee the efforts.
We have so far either located or re-evaluated some 19,000 children, We have

put together what is probably the most complete identification system and
current census of schoolaged mentally retarded children in the world.

Our second task has been to implement appropriate programs of education
and training for these students. This we began through COMPET, the Common-
wealth Plan for Education and Training of Mentally Retarded Children, The
plan is made up of 20 learning modules specified in terms of growth and
development according to behavorial characteristics. The selection and use of
modules is coordinated with the evaluation phase of COMPILE, permitting a
high degree of personalization of the program. Furthermore, COMPET is
designed in such a way as to encourage and allow teachers to construct
additional modules which are evaluated by the Right to Education Office for
effectiveness, appropriateness, and possible inclusion in Intel editions of the
COMPET manual. COMPET is meant to be a working, changing document. We
are presentl' in the process of revising this document.

The Right to Education Office was established for the specific purpose of
ensuring compliance by the appointment of a director, and supportive staff
including regional coordinators to provide rapid answers to questions arising in
the field. The work of the Right to Education Office also includes continuing to
develop and improve documents such as COMPET, evaluation forms and the
Referral Placement Master form, assisting the formation and functioning of
local task forces, providing a bridge between the State Department of Educe-
tion and Ware for a comingling of resources, and extensive inservicing of
!neel educational agency personnel (teachers, administrators, principals, and
supervisors). In the last, we have received invaluable assistance from the
USOE Bureau of the Educationally handicapped, including leadership training
institute grants. The Right to Education Office is staffed by Department of
Education personnel, funded with state money, and other staff employed with
Federal funds. Without the ready availability of Federal funds, the formation
of this office would have been substantially delayed.

As another means of monitoring compliance to the Federal court order, a
state task force was established, consisting of a representative from the
Department of Education, the Department of Welfare, the Office of Administra-
tion in the Governor's Office, and the consumer. The purpose of this task force
was to assure the availability of the full resources of the state and to ensure
the compliance of their various instrumentalities.

Let me refer to one additional aspect of the PARC decision which has special
relevance for the legislation before this subcommittee: the "due process"
procedure:

The Commonwealth is enjoined :
(I) to provide notice and the opportunity for a hearing prior to a change in

educational status of any child who is mentally retarded or thought to be
mentally retarded

(j) to re-evaluate the educational assignment of every mentally retarded
child not less than every two years, or annually upon the parents' request, and
upon such re-evaluation, to provide notice and the opportunity for a hearing."
(Order and Injunction)

The procedures for such hearings meet the provisions of Senate Bill It
We endorse "right to education" legislation. I might point out to you that

Pennsylvania has gone beyond the strict requirements of the Commonwealth
Consent Agreement. Beginning with last school year, the Department of Bduca
Lion assumed responsibility for education to mentally retarded children In
community type programs including, but not limited to growth and development
centers, private licensed faellitiee. programs operated by the Departtneht of
Welfare, and interim facilities. Again, we are eager to move as quickly as
possible to a serorejeet status,

34.230 0 74 20
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2. Prepare a plan for the appropriate education and training of all such
children.

I should re-emphasize that this decision dealt with only one type of handi-
cap: mental retardation, This was the beginning of the "zero reject' concept
which meant no child, no matter how severe his retardation shall be denied
access to a free public program of education and training appropriate to his
needs. The legislation before you is far brander in scope. In all respects,
however, the PARC decision is immediately pertinent to this legislation.

As the Secretary of Education has already mentioned through the COMPILE
document, we have put together what is probably the most complete identifica-
tion system and current census of school -aged mentally retarded children in the
world. In one of the °rent Cities of this nation, Pittsburgh, full implementation
'"of a "zero reject" system in the education and training of the mentally
retarded has been accomplished.

The census data revealed that 2,571 severely and profoundly retarded chil-
dren, living in the community had never entered school and were denied an
upproprinte free public education. Approximate**, 3,300 kindergarten age chil-
dren entered programs because of the Attorney .enerail's Opinion that "school
age" in Pennsylvania is the earliest age at which a school district admits
children. Between the ages of 10 and 21 there were about 4,200 individuals who
returned to school.

Through the educational plan, known as rOMPET, there was an abundance
of "know how" in educating the mild and moderate retarded while little was
'known or understood about the education of the severely and profoundly
retarded, a great number of whom are multi-handicapped.

Had the Commonwealth not felt so strongly that the educational system
must be accessible to all young people, the chorus of "This can't be done" might
have been overwhelming,

There was a genuine and practical pessimism about whether it could all he
put together in terms of program, staff, facilities and transportation.

Equally important, could it be done in a relatively short time. In-service Was
effective in accomplishing the above,

Pennsylvania is not n state that deals with gradualismequal protection
under the law means equal for all with full implementation immediately. State
government took the position of full compliance with the consent decree and
maintained that posture from the time the agreement was signed.

The funds to maintain this posture were not always readily available but we
believe we are well on our way to implementing an exemplary program with
the State funds that were available,

It Federal sharing is to result in an increase in the amount of funds
Pennsylvania will receive to carry on the kinds of programs for the handi-
capped which have proved so significant, this would appear to us a vital
consideration for supporting such legislation as 5.6.

We endorse "right to education" legislation,
As I have described above, state governments can he responsive to the heeds

of handicapped children. The Federal Government should be equally able to be
responsive through full-funding legislation. However, in no way should this
legislation he so filled with bureaucratic red tape that flexibility to state and
local education agencies impedes implementation of programs and services to
the handicapped.

Although emplinnee with the consent decree was carried nut Under vomit
appointed Masters through October 1071 to October 11)78. fully supported by
state funds, state government has not allowed this concept of monitoring
eomplianee to cense nt the expiration of the Masters' term. The Commonwealth
has assumed the robe of advocate on behalf of handicapped children through
the state task force supported by state and federal funds.

The Right to Education offiee was given responsibility for monitoring compli-
ance with the Federal Court Order as presented to n11 0114 school administra-
tors and interested parties in an open meeting which the (Inventor addressed.

The Masters ho longer conduct hearings or net as monitors, Nevertheless, the
Commanwenith views the consent decree as vital. In this regard the state task
force role will eontinne in full for. e with expanded responsibilities and nil the
weight of the Masters,
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The citizens of Pennsylvania have assumed the costs of programs and
services under the consent decree known as "Right to Education."

Mr. Chairman, Pennsylvania does not come before this conmittee with "hatin hand" because the citizens of the Commonwealth as the Secretary stated,have put forth a state effort approaching $100 million and a local effort ofnearly $50 million to educate handicapped children. But continued and ex-panded federal funds are critically needed to maintain the momentum estab-
lished by this court case.

At the present time approximately 7 percent of the total effort for theeducation and training of handicapped children in Pennsylvania is federaldollars. This percentage appears to be consistent across moat states.
The Federal Government may have highlighted the problem of educating thehandicapped, but it certainly has not provided sufficient funds to do the Job.Indeed, the laws provide only for supplementing, expanding a....: imirovingprogram not for continuous support. Therefore, the Status are always facedwith increasing burdens maintaining, supplemented, expanded and improved

programs whenever federal dollars do not flow or are interrupted.
The proposed legislation with full funding will eliminate what is consideredto be "undue burde " by some states. The "undue burden" will not bepermitted to exist as an excuse for failure to provide a tax supported free

public education for the handicapped upon enactment of 8.6.We are acutely aware of the financial burden of such programs, and of theneed for committed and continuing financial support from the Federal Govern-ment.

Senator Se1tWEIKEn. Our next witness is Mr. Dennis Haggerty,
court appointed master, PARC v. Commonwealth of Pennsylvania.

While he's coming up here I would like to submit for the record astatement from the chairman of this subcommittee of which I serve,Jennings Ranesolph, Senator from the State of West Virginia. Here'shis statement that we'd like to submit today.

PREPARED STATEMENT OP HON. JENNINGS RANDOLPH, A U.S.
SENATOR PROM THE STATE OF WEST VIRGINIA

Senator Ittornot.mi. I am gratified that the able Senator from
Pennsylvania, Mr. Schweiker, a member of the Subcommittee on the
Handicapped, which I am privileged to chair, is presiding over thefifth in a series of field hearings on S. 6, the 14:ducation for All
Handicapped Children Act, in his home State of Pennsylvania. Dueto previous commitments, I regret, my inability to be present andparticipate in the views about programs for the handicapped withmy neighbors from Pennsylvania. I am aware of the outstandingrecord of service to the handicapped by the various organizationsand agehciPs in this State.

The advocates for the handicapped in this State will long beremembered for an historic first: The Pennsylvania Association forRetarded Children v. Commonwealth of Pennsylvania court decision.This action provoked a series of similar actions in a great manyother States. It also proved that the day is long past when we hidour physically and mentally handicapped children from society.Since 1961, the Congress has laid the foundation for a comprehen-sive program for support for educational programs and services forall handicapped individuals. These laws provide an impressive recordof enactments for research, professional training, and educationalprograms. However, expansion of these educational opportunitiesmust be continued. KO is an attempt by the Congress to continue our
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efforts in working toward a goal of equal education and training
opportunities for all handicapped Americans.

Senator SOI1WELICER. Now, Mr. Haggerty, we'll let you proceed at
this point.

STATEMENT OP DENNIS HAOOERTY, ESQ., PHILADELPHIA, PA.

Mr. linoourrY. Thank you, sir. Good morning, Senator Schweiker.
My name is Dennis Haggerty, as indicated. and I'm an attorney in
general practice of law in Philadelphia, Pa. It gives me great pleas-
ure to address this Senate Subcommittee on Labor and Public Wel-
fare on the Education of All Handicapped Children Act, S.6.
recently completed a 2-year effort as one of the masters in the right
to education suit, a civil action in the U.S. District Court for the
Er.stern District of Pennsylvania. The assignment there was to over-
see the implementation ot the consent decree wherein and whereby
the State of Pennsylvania had consented, through its department of
welfare and department of education to educate all retarded chil-
dren, many of whom had been excluded from the educational..deliv-
ery system.

I recommended that PARC hire an attorney in 1969 to investigate
the best method of protecting the rights of the retarded and that
started the education suit. This suit, begun in January 1971, sparked
many class action suits throughout the United States, and I person-
ally traveled to many States encouraging either class actions or
legislative action to provide a better delivery of education to all
citizensparticularly the handicapped.

The issues presented to the court in the PARC, case were rather
simple and they were:

That many retarded children were not being given an educational
opportunity;

That the education code allowed certain classifications of retarded
to be the responsibility of the welfare department;

That the welfare department for the most part was unable to
deliver an appropriate education :

That the creation of this shift in responsibility permitted many
handicapped children to receive nothing, and that this device re-
sulted in a serious deprivation of the constitutional rights of those
involved;

That the mere classification of retardededucable and retarded
trainable with assigned 1Q's lead to the premise that all below those
designated IQ's were RNretarded nothing.

Rather than the above, the presumption should have beenall
persons are nimble of sonic educationa zero reject principle.

The court ordered due process hearings in July of 1971prior to
the consent decree, the realization being that deprivations without, at
least an opportunity to he heard should be addressed immediately.

The consent decree approved in October 1971. and amended in
May 1972, provided:

That such deprivations should cease:
That the school mie shall be interpreted in such a way as to

prevent exclusion
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That the State.through its departments of education and welfare
should provide education for all retarded;

That the attorney general shall :.4sue opinions on these points to
insure an appropriate delivery of education to all Pennsylvania
citizens who are retarded.

In the travels of the Masters throughout the State of Pennsylvania
and indeed, in my travels around the country, the willingness of
educators seems very evident. The ability to deliver, however, did not
seem presentand the excuse of, "We need more time" can readily be
translated into, "There is no way the legislature is going to provide
adequate funding."

The key to success in the education of all citizens lies in the State's
willingness and ability to deliver appropriate education. I believe the
lack of willingness in the past has been because of the inability to
finance such programs. Given, therefore, an assist with financing,
there should be no difficulty in delivering appropriate education
within a reasonable time.

One can hardly expect teachers overnight when the curriculum in
the teaching institutions never addressed itself to the severely or
profoundly retarded.

Should we not get back to a simple definition of education so that
curriculum could readily he changed or expanded? Should not educa-
tion include all the .ways in which one person tries to influence the
behavior of another person?

I am convinced that a slight shifting in our national priorities
away from.hardware. whether it 'be space or military, will provide
I remendous dividends for our countrynot only in the direct, benefit
to those receiving education, but to all those whose lives are touched
by the handicappedthe additional teachers, paraprofessionals, psy-
cholists and many others.

This is lifter all, a more normal way to live, and would result in
less institutionalization in this class of peoplea goal espoused by
our President, on November 16, 1972. History has taught us that
inappropriate institutionalization is merely warehousing of human
beings.

One of our former Presidents has said that "History will judge a
society by what it does for those in that society who are least
endowed./' Who could dispute that the beneficiaries of the present. bill
are clearly the "least endowed."

I would like now to omit, reading verbatim the rest of this critique
which is a part of the Masters report and suggest that I submit to
your office a copy of the Masters report which would have the
critique complete.

Senator SCHWEIKER. Fine. And I might say that we'll include that
in the cord.

Mr. HAGGERTY. Thank you. If tlore are any questions I'll be happy
to answer them.

[The material referred to was not available to the committee for
inclusion in the record at the time of printing.]
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EVALUATION OF IMPLKMENTATION

Senator SCHWEIKEIL What is your overall evaluation of the imple-
mentatinn of efforts? Where does the State stand ?

Mr. Hmamwrir. Well, I'm proud to say that Pennsylvania was theleader. It's ironic that. this effort started as a result of PARC's
evaluating or lool,ing into the situations in the nine State schools
and hospitals. It was a direct. result of the investigation of Penn-
hurst in 1968. From that, realizing that there ware 3,100 people
there at that time, residents in an 1,800-bed facility and only 200 in
programs, we reasoned that this should not be. As we moved fromthat point to the point of recommetclation hiring counsel and toaddress the question of where we coulu make the best impact, it. was
decided education would be that P.rea.

Bringing this up to date, I think we've been very fortunate tohave an administration here in Pennsylvania which came in at atime this suit was started, or a few weeks later, and that they havetried diligently to implement the decree in every facet.
Now in our Masters report we were critical in some areas; 'but I

understand this. We opted in our travels throughout. the State in the
Masters hearings that we held monthly, we opted for doing awaywith the cross-examination and swearing of ritnesses because we feltthat we were now addressing people who ,vere welfare department
personnel, not Strictly teachers, and members of the education com-munity. The abrasiveness that could have presented itself in this
kind of a cross-examination setting seemed not to be the approach totake. So what we did was try to get them together and make a
marriage in the most. amenable way.

I'm happy to say that. they're well along in this project.. I'm not
saying that we'rk solving all our problems. I believe in our travels inthe last 3 months when we asked the administrators of the independ-
ent units, the 29 which we have throughout. the State, had they
realized where the shortcomings were, the response was yes. And
then, what, if anything. have you done to change the curriculum in
the colleges and universities that teach teachers of retarded. Theanswer was nothingnot even written recommendations. WO feltthat there was a bit of foot dragging there. I feel that. the `giale
Department of Education has to exercise its prerogative as the loader
in the field and not sit by and wait. for the local counties and local
school districts to attempt to pick up the ball and then the State try
to juggle these various 67 county balls in the air.

Senator SenwEixim. Have you had a chance as yet to review the
requirement in our Senate bill, S. 6, for (Inc piocess and an individ-
ualized programs requirement. If so, how might you evaluate these
provisions?

Mr. Ilitoorwrv. I have had that opportunity, sir, and I might, saythis area, I'm content. with what is presented in Senate bill 6. We
had difficulty in the consent. decree in till.; area because we concludedthat the due process notice was too 111.00. It did not really let the

Whendown as easy as they might have wanted to he let down.
When they got the dike process notice a lot of t hem were confused.
Some of them felt sieve t hey had borderline retarded children who



1458

were possibly in special education but could move into society at a
later date that they were not willing to put the label of retardation
on their children. Of course we're now addressing ourselves to a
broader bill for handicapped children so it may not be the same
hangup as we had with retarded. But the President's Committee on
Mental Retardation several years ago printed a pamphlet called
"The Six Hour Retail led Child", with the suggestion that he was
only retarded in the classroom and not in his neighborhood where he
could function quite well and work with his peers in the house
setting or in the neighborhood offing, but then could not do so in a
school setting.

I'm content with the provisions of the due process Senate bill 6 as
they stand.

ADEQUACY OF IDENTIFICATION

Senator SCIIWEIRER. Do you believe that all the mentally retailed
children have been identifiecl in the Commonwealth of Pennsylvania?

Mr. HAGGERTY. No, do not. For some years we have had a survey
of whole students throughout, the system, which is required by law in
Pennsylvania, but there was no provision for listing a handicap
winch might need special attention. And when 1 say no, I do not
direct, criticisms to the State on this regard. I more particularly
direct criticisms to some of the reluctant parents who do not wish to
identify their children as ones with special problems. I appreciate
their concern. I've seen parents with children that come on the
special Mimi bus and are dropped of at, the regular school level and
are referred to by their parents as something other than normal. I do
appreciate their concern but. I feel that this is a job that must be
done in concert with the State department of education in educating
the parents as to what is best for their child and not for themselves.

Senator SCHWEIKER. Do you have any basis to give us an estimate
of how many children are in that category? Could you tell us a little
bit about how much of the problem we have identified as opposed to
how much of the problem we haven't identified?

Mr. llitoomy. With the success of the COMPILE, Common-
wealth's Plan to Identify, and with the door-to-door surveys as a
testing method in the three areas of rural, suburban and urban, I feel
that the problem is de minimus. I couldn't putt a percentage on it or
numbers but I do feel it's de mininms.

&mato). Scliwzmzu. Are there areas in the State where in your
opinion the decree has not been implemented?

Mr. limirmiTY. Well, if i were to suggest. counties where compli-
ance has been excellent and counties where compliance has been less
than desirable. I would ha ye to say that your own county of Mont-
gomel County would have to take first position. I don't mean have to
take, i mean it does take first position. And that. Philadelphia
County would have to take a relatively low position, pousibly last.

Senator SIMI:1KM What about institutionalized children. How
do you work them into your evaluation and program?

Mr. IImaittirr. Well, that was a major part, of the problem because
as I indicated. that was the way we began. And the State's Right to
nitration Mice saw to it that we brought together the persons in
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charge of a program of delivery of any kind of education or training
in the nine State schools and hospitals, with the respective counter-
parts in the education system. The two of them working together,
and Masters meeting held for them to meet together, resulted in an
exchange which was beneficial to both. Early on in the Masters
hearings we hail to place the responsibility for t's delivery in one of
the departments because that was the whole hangup. And we placed it
with education. So, we put in education the responsibility to see to it
that their counterparts in the nine State schools and hospitals. where
they were located, and the interim care facilities which fed residents
into these State schools and hospitals were responsible for making
sure that delivery was implemented in order,

PROBLEMS STILL FACED

Senator SCHWEIKER. How would you enumerate, if you could, the
problems the state still faces in this whole approach?

Mr. HAGGERTY. Well, I think not only this State but many States
and the education community faces a problem of redefining what
their roles are in educating of children. The redefinition is going to
be a agonizing thing because I realize that in that community there
are progressives and liberals and conservatives. There are some peo-
ple who believe that if a child with a 50 IQ and below functions
minimally that he can't be educated, that what he needs really is
training. But I just can't buy that. I have to set aside in my own
thinking a difference between a human being and an animal without
a rational faculty and unrational animal if you will. And I'd like to
use the example of the blind man and the dog. The dog and the blind
man who are walking across the street which is attuned to blind
traffic may have a bell that rings once for the blind man to proceed
and two bells for him to stop. And the dog may be conditioned to
walk when he hears one bell and not walk when he hears two bells,
but the dog doesn't realize why the bell is ringing and the blind man
does. He realizes the rationale of why traffic moves and what goes on.
In this area I believe that we're going to have to do away with the
concepts of RE and RT. retarded educable and retarded trainable,
and buy something that's different, a totally new concept. of all
people are educable. There may be gradations in their education but
they're all educable.

COMPETITION FOR FUNDS

Senator SCHWEIKER. In view of the high costs of accepted services
for physically and mentally handicapped programs in education do
you see a basic competition for funds within the education commu-
nity?

Mr. HAGGERTY, Yes, I do see more than that. There are separate
unions for teachers of special education and teachers of regular
education. I see lots of problems and of course I see the opting for
the dollar, I do believe though, that where the unions have taken
a look late in the game at what we were doing, and I might sug-
gest that when PARC suggested a resource review team to look
over what, was happening in the new classrooms that were being set
up, the union then appeared out of the woodwork literally and were
then concerned. Well this is a good idea to have them concerned and
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I do believe it can be worked out, and maybe I'm optimistic in this
area but I believe they can work things out. so that regular education
will not. continue to take from the' pot. of special funding that's
available for special education which has occurred in Philadelphia
County.

Senator SCHWEIKER. My next question, and I guess you partially
ianswered it, was how do we cope with this competition?

Mr. HAGGERTY. Senator, this is a difficult one to answer but I'd just
like to suggest that when a father and mother have 10 children and
have limited funds and limited monies to buy food they don't starve
one and let the other nine live. They just give a little less to the other
nine and see that they're all taken care of,

Senator SC11WEIKER. You mentioned Philadelphia. and Montgom-
ery counties and I'm not so much interested in a specific county as
the specific differences. What I'm interested in here is why are
these counties different and is this something that carries over in
other urban - suburban areas, or just what factors do you evaluate as
to why these. differences exist?

Mr. Hmanurry. I would be kidding you. Senator. if I knew how to
figure out the manipulations that go on in Philadelphia County in
funding. I can only say that when monies that are earmarked for
special education are placed in the general fund as they arrive at
that area in our State, whether it be through Harrisburg Federal
funding or State funding down through the local level and they are
used for purposes other than that, it's an area of great concern and
watch-dogging must be. done. It was the subject matter of a Federal
court action within the last several months and the Federal court
prohibited the use of funding until there was a delineation of the use
of the funds for specialized and regular education.

MINIMAL. STA1'. JAIME;

Senator SCHWETKER. In your statement on page 10 you refer to
"specifications and guidelines for local districts that would have
served the purpose of minimal standards." I wonder if you could
give us some illustration of the problems that result because of the
absence of minimal standards and what more specifically you had in
mind in that section of your testimony V

Mr. HAGGERTY. I'll read the st atement first. "Logically, the Right
to Education Office and/or the Bureau of Special Education should
have drawn up specifications and guidelines for local districts that
would have served the purpose of minimal standards," In that area
it's my memory that. the State Department of Special Education
asked the 0'7 counties and the many many school districts in those
counties for plans or what. they were going to offer. It was the
opinions of the masters, and remember now I am the master lawyer
and Dr. Herbert. Goldstein was the master educator oriented so this
was his bailiwick, it was our feeling that the State would get nothing
from the plans that were submitted from the lowest strata up to the
top, That the State Department. of Special Education should devise a
plan which was deliverable down through the various chains of
eommand. That was what we were aiming at there.

Senator Selma KER. Based on your experience are there any specific
things that maybe were overlooked or not covered in bill S. 6? And if
you don't have a quirk answer to it we sure would be glad to have
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any written views which you'd be pleased to present for the record
later.

Mr. HAGGERTY. I would be happy to provide later, Senator, a
detailed analysis of areas I think might be acceptable for considera-
tion of the Senate subcommittee.

I might add at this time some of the little nitty gritty problems
that we encountered are resolvable when the broad picture is looked
at. For instance, in putting certain children in special education
class who would act out in class and become behavior problems, some
districts use the ordinance to suspend them from school as a way of
getting them in the front door and putting them out the back door.
Other problems were principals who felt that there was an invasion
in their particular domain by telling the principal that he would
now accept 30 or 35 children for education when he didn't have
classrooms for them or didn't have a program for them. And we felt
that the autonomy of some of the principals needed some attention in
that they felt they might haveloAccept the child's name but it would
be up tc them to place them, whether they did ever place them.

Senator SCIIWEIRER. Let me say that we certainly appreciate your
leadership in this area as well as your reviews and your work and
your time in giving us a very practical concept of your expertise.
thank you.

Mr. HAGGERTY. Thank you, Senator.
[The addendum to Mr. Haggerty's statement follows :1

ADDENDUM TO STATEMENT OP DENNIS HAMMITT, ESQ. PHILADELPHIA, PA,

III. CRITIQUE OP VARIOUS ASPECTS OF THE CONSENT DECREE

A. Stir PROCESS IIKARIN(4

By order of Court dated June 18, 1971, an opportunity to question placement
was given parents who felt the child was not receiving an appropriate
educational experience. Paragraph two of said order is as follows:

"No child, aged 8 years, 0 months through 21 years, who is me:,tally retarded
or who is thought by any school official, the intermediate unit, or by his
parents or guardian to be mentally retarded, shall be subjected to a change in
educational status without being accorded notice and the opportunity of a due
process hearing as hereinafter presbribed. This provision shall nlso apply to
any child Who has never had an educational assignment."
Conclusions and Recommendations

The due process notice is too broad. The form should be simplified and
accompanying the notice should be a brief pamphlet explaining why the notice
is being received by a parent. A lack of understanding on the part of the
parents is obvious from the number of cancelled hearings after conference and
explanation. Hearing offices should be chosen from many disciplinesnot just
from the ranks of school psychologists, who, in effect are judging their fellow
psychologists. The Masters recommend a training program of a continuing
nature be established to train hearing officers who conduct the due process
hearings and write reports on such hearings.

B. COMPILE

(Gmmonwealth of Pennsylvania plan to identify, locate and evaluate men-
tally retarded children).

To assist implementing the court decree, the Commonwealth divided the
order into two major phases, one palled (CfYMPITall and the other
((7OMPET)Cotamonwealth plan to educate and train mentally retarded.
Plaintiff and defendant both sought members of the subjpet dams by individual
action. The Comm on wpa I t h did so by requesting a multi-agency and multi-
diaciplioary effort; by establishing state and loral task tom's, the members of
which would be representative of the plaintiff and defendant groups; by T.V.
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and radio spot announcements and a 24 phone service. The plaintiff's represent-
ative, Pennsylvania Association for Retarded Children initiated a "Child Hunt"
campaign with news releases, an education kit, bumper stickers, posters end
the like. Both sides are to he commended on the effort given to advertise
COMPILE. The results of the door to door surveys conducted in different
sections verified the intensity of the "finding" effort. A total of 139 children
were located by_the door to door survey who had not been previously found. A
total of 209 classes were established for the severe and profound, classes which
never existed prior to the institution of this suit. Approximately 55 new classes
were established for the educable and trainable retarded.

Presently there are 61,280 in all classes in the public schools: 3,965 in the
nine state schools and hospitals; and approximately 7,500 in private licensed
facilities. The total of 72,745 are now known and ready to be delivered a
meaningful education commensurate with their needs. The suit itself resulted
in approximately 10,000 children receiving educational attention.

C. COMPET

The outline for educational content relevant to compliance with the Consent
decree is contained in COMPET. While this document was produced within the
prescribed time frame, this fact alone does not suggest compliance. The fact is,
implicit in COMPET are a number of administrative and pedagogic considera-
tions that could oaly become explicit as a function of its implementation. For
example, th.: state of the art of child evaluation of the type represented by the
plaintiff permits at best for a tentative educational program for any given
child. A more precise program is the product of experimentation with pre
scribed elements of COMMIT so as to derive 'both content and sequence of
learning on a more dependable basis. Similarly, such basic educational issues as
placing children in instructional groups, the assignment of teachers and ancil-
boy staff, the designation of facilities, i.e., classrooms, hr,me instruction, etc.,
all reqrre data not innwdlately available but certainly possible of elicitation
and roan supervision given attention to these issues in the course of
COMPET's implementation.

It is worth pointing out that the plaintiff cannot be considereo within the
framework for educational programming now familiar for normal and educable
mentally retarded children because of the severity and multiplicity of their
disabilities. In this sense, then, the implementation of COMPET requires a new
and open view of educational programming as it includes content of instruc-
tion, modes of instruction, qualifications and nature of staff, educatiorAl
facilities or settings, and the many logistical and administrative decisiono
impinging on such a novel enterprise. Therefore, the critique that follows
incorporates an assessment of COMPET as content of instruction and as a
basis for the evaluation of a priori decisions relative to its utilization.

ElitiCATION Al. PROGRAMMING

4.inmst immediately after the Masters assumed their responsibility, the
leadership and stuff of the then Bureau of Special Education in the State
Education Department and the leadership and staff of the Rights to Education
Office (RHO) were notified that there needed to be developed a strategy for
compliance with the Consent Agreement that specified that plaintiff children
and youth would be provided with an education commensurate with their
needs. The proposal by the Bureau of Special Education that each of the
be required to MINOR to the Bureau its plan for a total education program was
rejected by the Masters on tloe grounds that 1) this would be an abdication of
the Bureau's role and 2) this could lead to such rampant diversity that
management at the State level would be impossible. Privately the Masters
agreed that it would be n burden on the courts to attempt to respond to the
merits and/or limitations of so numerous and diverse an array of plans.

The Bureau and REO were, however, more concerned with the logistical
problems generated by the Sections of the Consent Agreement prescribing
finding and classifying children. Thus, it was not until late in De summer of
1972 that attention was given to the issue of programming.

At this point. the Masters intervened and helped RHO locate the initial
version of a program developed in California for somewhat similar children to
the plaintiff children in this ease. This document was obtained, printed, and
distributed to prospective teachers.

This left to he designed the standards for teaching and criteria for educa-
tional facilities; two essential elements of the educational program but far
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front the total. Beyond this, there needed to be a design for in-service training,
supervision and coordination, and other administrative factors. It was agreed
that the first priority would be the formulation of educational content immedi-
ately followed by in-service training. The other factors would then be attended
to in sequence.

The educational content (COMPET), having been distributed, REO staff
launched a state-wide program of in-service training which was designed to
acquaint teachers and psychologists with the information basic to their work.
Courses toward this end were offered at institutions of bight,' learning and
experts were called in by individual districts,

The major criticism front the I.11.'s local districts and from PARC was that
COMPET was ton little too late. The criticism was justified. But it was pointed
out by the Masters that the dearth of reliable and valid educational programs
required by plaintiff children rendered anything resembling COMPET an exper-
imental instrument that needed considerable application, evaluation, and revi-
sion before it could acquire value. The Masters therefore recommended that
COMPET be viewed as an experimental document and that the school year
1972-73 be used as a year of application, experimentation, evaluation and
revision. This was acceptable to all concerned.

When it became clear to the Masters that REO was not assuming leadership
in this task, the Masters appointed a committee to study the structure of
COMPET and to recommend necessary changes. The membership of the ap-
pointed committee represented the State Departments of Education and Social
Welfare and the Plaintiffs. Their report Is attached hereto marked Exhibit A.

The recommendations of the committee to study COMPET along with those
of the plaintiffs (Exhibit 11) led to the appointment of a committee to revise
COMPET which was organized by REM This committee was in an organiza-
tional stage at the time of this report,

Program Related FactorsAs stated earlier, there are three inescapable
correlates of educational content. These are 1) assigning children to learning
settings congruent with their characteristics and needs, 2) assigning teachers
on the basis of their eompetenclea as required by the educational content and
the characteristics of children, and 3) designating educational facilities and
technologies that are harmonious with the physical and intellectual disabilities
of students.

Since the plaintiff children, for the most part. constituted a type hitherto
excluded from schools, it was clear that existing procedures for assigning
children, selecting teachers and designating facilities would conform minimally,
if at all, to their characteristics and needs. An important element of the
planning leading to compliance should have been in response to this aspect of
programming.

Logically, the nno and/or the Bureau of Special rittentioh should have
drawn up specifications and guidelines for local districts that would have
served the purpose of minimal standards. The Masters urged snit' action in
conference with staff and In the course of Masters Bearings. Nevertheless,
apart from on-the-scene assistance given by State Consultants, no formal
standards or guidelines emerged from the responsible agencies with the result
that .mend districts were left to their own devices. In the main, the aecommoda-
tion of plaintiff children has been in existing classes. The resulting heterogene-
ity in these classes inevitably penalizes both plaintiff children and those
already clients of the educational system, The Masters Bearings reveal where
plaintiff children have been grouped more homogeneously, they are housed In
ordinary classroom nr equivalents in other buildings under the tutelage of
teachers trained and experienced with children of types ether than those la
their classes,

The absence of standards and guidelines has been felt most in the inetittt-
Bons for the mentally retarded operated by the Department of We Were. Here
there was and continues to he notnble drifts formerly educationally neglected
residents are receiving, nt best, token attention. Even where institutional
administration is attempting to comply, the absence of standards anti guide-
lines lend to rather bizarre remedies, In one institution, for example, the
leadership Is respnntlIng to entnnlinnee by bussing ambulatory residents some
86 miles round trip to n formerly abandoned mehonl. The children continue to
he isolated from other school children.

The report of the BPI) anted December 11, 1973, shows that as of that date
more than one half of residents of state Reboots eligible for educational
treatment are receiving less than five hours of instruction per day.
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Senator SCIIWIKER. Now at this time I'd like to ask the panel on
the State task force for implementation to come forward. If you will
please come forward and it at the table and we will ask each of you
to identify yourselves and the organization you represent and your
posit ion.

1 wonder if we might start on my right and identify yourself and
organization and N'0111' position far the record.

Mr. Pomxt. My name is Peter Polloni and I'm executive director
of the Pennsylvania Association for Retarded Citizens.

Mr. Cmutu.. I'm Don Carroll, commissioner of basic education
and chairman of the State task force.

Mrs. ZAIWss, Gweneth Zarfoss, assistant director of the Governor's
Office for Human Resources.

Mr. Covt.E. Frank Coyle, di-reetor of the Governor's Office for
Human Resources.

if MAtcurit. I'm Gary Makuch from the Office of Mental Retar-
dation in the Department of Public Welfare.

Senator Scnwramt, I think what we're going to do in the interest
of time is insert all your statements in the record and then start with
the chairman and go around the panel to get two kinds of responses.
One is a summary of any salient. parts you want to reemphasize from
your written testimony, which will be in the record at the conclusion
of testimony of the panel members. Then also the opportunity as
We go on around to respond to any of the questions that I asked of
the first two grout,s of witnesses. This way I don't have to repeat all
the questions and this gives you an opportunity to either agree or
not. agree with some of the preceding testimony or simply. to under-
score it. So, Mr. Chairman, we will put all the statements in the
record And I think we'll start with you first on the basis of any sum-
mary point and then any response to any preceding questions or
answers.

STATEMENT OF DON CARROLL, COMMISSIONER OF BASIC EDUCA-
TION AND CHAIRMAN, STATE TASK FORCE; ACCOMPANIED BY
PETER POLLONI, EXECUTIVE DIRECTOR, PENNSYLVANIA ASSO-
CIATION FOR RETARDED CITIZENS; FRANCIS X, COYLE, Dnao
TOR, AND GWENETH ZARFOSS, ASSISTANT DIRECTOR, GOVER-
NOR'S OFFICE FOR HUMAN RESOURCES; AND GARY I. MAXIM,
OFFICE OF MENTAL RETARDATION, DEPARTMENT OF PUBLIC
WELFARE, A PANEL ON THE STATE TASK FORCE FOR IMPLE-
MENTATION

Mr. C, mtot,t,. Drui Carroll, the chairman, and first, I'd like to
stir that the task force is a rather unique addition to the carrying out
of the Consent Deeree in that the Decree recognized that it was not
only the responsibility of the Department of Education to provide
appropriate education and training for mentally retarded children,
hot also other State 11j:1'1144S 111111 privtite groups had a responsibility
10 assist itt rovidinix this

With this task force the two main operational elements of State
gvernment responsible rot. the 111(.11111ft%. retarded were part, of wel-
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fare and part of education. The Governor's office represented, thehighest, policy level, and was also one if the plaintiffs in the case,but more importantly I think a private group vitally voncerned withthe education of the mentally retarded were represented on the taskforce,
The task force had the job of monitoring the degree to whichschool districts and essentially agents of the Department of Educa-tion and the Department of Welfare carried out the mandate of theCourt Decree, In addition we were assisted and are continuing to beassisted by local task forces who are very close to the problems day today in school districts, intermediate units and State schools andhospitals. We receive their problems and the purpose of our meetingon a regular basis is to see what agency is most appropriate forsolving those problems, and in addition to find out what matters areoccurring locally that might require a state-wide decision. As a groupwe consider what is the most appropriate way of solving thoseproblems and we allocate the proper statewide decision to the properagency that can best make that.
That is a provision I think you are covering somewhat in Senate 6by your advisory committee, although our task force has considerablymore authority than your advisory committee has and that's becauseof the nature of the Consent Decree.
Let me say that this has not been an easy thing. For example, toassist the State task force we have had a Right to Education Office.The intent of the night to Education Office was to have an inde-pendent advocate for mentally retarded children and yet when thejob came to be done it had to he done through either the Departmentof Education or the Department of Welfare. In addition to that. theState task force could pronounce in whatever manner it. wanted tothe wisest. policy possible for mentally retarded children, and if thispolicy was not translated into an appropriation by the GeneralAssembly it was extremely difficult to carry rt. out.What I'm saying Is I think the State task force has been given fargreater responsibility than the task fore', itself could ever carry out,because while we have things we would like to doas you knowSenator, it's impossible to speak for the General Assembly in termsof how it would appropriate and our ideas greatly exceed the re-sources available to carry them out. But i would suggest to you thatsome sort of special clout lw given to your advisory committee inSenate R because they're going to have the same problems that wehave. We have more clout than they have and we have tremendousproblems in operating and you may want, to strengthen that particu-lar provision.

T think other than that. I'll defer to other members of tht panelbecause Secretary Pittenger and T did collaborate on our testimonyearlier, but T did want to establish what this task force was all aboutand some of the problems that we fare.
Senator Sr twEixidt. All right. Thank you very much.Now we'll go on to Mr. Polloni, the executive director of thePennsylvania .1ssoeintion for Retarded Children, who ling initintedthe suit,
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Mr. Po mom. Thank von, Senator, It is my privilege in this
instance to sneak in behalf of a number of parents and probably it is
most, appropriate that our president, Mr. Brown, should be here
sitting in this seat to speak in behalf of the organization, but I have
the deal role of sitting on the State task force which is also a unique
opportunity and privilege.

Our president, Stuart Brown, did have an opportunity to address
the subcommittee in Newark approximately 1 year ago, I believe it
was April 13.1973. at which time he did present a number of germane
COMMIS with regard to the Senate bill, generally they were positive
statements and I believe von have in the record some of the concerns
he expressed at that time.

As we have served on the State task force and as we have had the
opportunity to relate to the continual implementation of the right to
education in Pennsylvania, we continue to be an impatient group,
and again. 1 speak for the parents of the mentally retarded. 'Some-

times the parents are accused of being unreasonable but I don't know
where we would be if we did not have the very strong voice of this
group. And this has been trite not only in the State of Pennsylvania
but. nationally. I think Pennsylvania, however, has shown and dem-
onstrated its ability of the stronger groups through-out the
country in being able to speak very directly to issues.

The concerns that we continue to have about the implementation
of the right to eduention T think again have been expressed by Mr.
Haggerty. As he indicated he not only has been serving in the
object lye Pole as representing the court in more recent time, but he
had somewhat of a subjective role being a parent of a mentally
retarded child and his earlier involvement focusing on the institu-
tions and presenting the initial rause for addressing this question of
right to education,

We do want to repeat what Mr. Haggerty has stated in the area of
identifying the mentally retarded within the community, that there
continues to be in our opinion a goodly number of children of school
age in our communities who arr. not identified who need to be
identified and who need to be served. And though Montgomery
County was designated one of the better counties in serving the
needs of the child with special needs, nevertheless when the census
was accomplished in that county approximately 150 children were
identified who had not been identified previously. Tf we would inter-
pret this as one of the better counties, using very minimal figures

that would suggest that approximately knon persons across the Com-

monwealth could be identified as needing services at this time.
Senator Sr iiwm atn. Who are tint presently receiving services.
Mr. Poia.o.t. That is correct. That's an assumption, it's not hard

data but it would suggest that.
We have acknowledged as we have gone through the consent

agreement and the implementation of this project for the last 3 years
that certainly there's been a good response on the part of the Depart-
thent of Education and Department of Welfare in Pennsylvania. We
have acknowledged tiny, and nanin that this was not always a
willing response. but 1 t hit 1, we hare certainly acknowledged there's
been n good response. The case itself indicated that it was not always
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a willing response and that there was resistance, until the evidence
was so strong that indeed we did need to move forward and have a
consent agreement in the area of education.

At this point we feel that we have identified the children. We have
most of them in the classrooms and now we need to continue to
address ourselves to the quality of that education to meet the stand-
ard of appropriateness. We realize that that is a difficult task, but we
need to continue to move toward that objective. This relates to the
area of monitoring the system, the continual review and evaluation
of what's going on. This monitoring needs to he carried out in an
independent manner. You have a part of it in the record of our
response to the Masters in this case that we felt that a Right. to
Education Office being independent, should continue to exist with
administrative responsibilities so that they can carry out continual
monitoring of progress, quality and protections.

We have found that there continues to be defect() exclusion of the
mentally retarded in that the children are known and in some
instances the problem is difficult. In these cases, in fact the zero reject
system is not in play and the child is not being provided the educa-
tional program. We are aware of these cases with the Department of
Education and we realize there are some unique problems but we feel
that they need to be addressed with a greater effort in many in-
stances.

We do feel that the Senate hill R with its potential passage will
certainly help in many of these instances because the financial ques-
tion is a major question to reinforce and to assist the States in
providing these very positive programs. The reticence to provide
many times the question of dollars and to giving the appropriate
ratio of staff to a child in the area of that individual child's need is
related most often to cost. In some instances it has proven to be a
need of a 1-to-1 relationship for a period of time to overcome the
adjustment and need of that child. That is extremely costly so that
these additional funds would be very, very critical in Pennsylvania
and in every Commonwealth and State across this Nation.

The question of transportation was raised by Secretary Pittenger.
We recognize this is a very critical problem as well. Pennsylvania is
a very large State. It is comprised of a variety of geographic charac-
teristics. It is unlike New Jersey which is basically a metropolitan
State. We have many rural areas and as a result of the rural nature
of many parts of the Commonwealth it is difficult to provide ade-
quate progrems. especially with the severely handicapped where you
have the question of numbers and you have, a question of getting that
child to an appropriate program which may be quite distant from his
borne situation.

We also raised the question and continue to have a concern about
the due process in Pennsylvania. As Mr. Carroll has suggested, due
process and the local task force responses cr.rry a great deal of
weight and hopefully will carry greater weight in the future, We
have expressed some concerns however about the due process program
because we have seen the fact that they have become quite judieial in
nature, which of tireessity that have had to be. hot it has in many
instances put the parent iii a very unfair position. They have been
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very fearful of entering into the due process hearing situation. They
have felt many times that they have been unprepared and unsup-
ported in going into the due process hearing situation. That's not
always been true but in some instances the fact that it exists is a
concern to us.

We feel that the hearing officers do need additional training and
this may be something to get additional information as far as you are
concerned as to what the experience has been of the hearing officers
in Pennsylvania : the background of each of the hearing officers and
the results of the due process hearings. I think all of this has been
establishing a precedent in Pennsylvania. Some of the hearings as
they have come to us in the final draft have been extremely interest-
ing, especially the rulings of the Secretary on special cases where
there has been an appeal process in behalf of the parent.. This is an
instance where the parent for the first time has had the unusual
benefit of questioning the type of program that's been offered to their
child. And I think it's been a very healthy situation. We feel that
there is need of improvement in a number of areas.

Primarily and of greatest. importance to us is the question of the
monitoring of the system. Our role as an advocate organization has
been that, to monitor. But we do have within our organization a
variance in sophistication and In some areas of our Commonwealth,
local associations are not terribly sophisticated. Therefore in many
instances they are not capable. of responding to the needs of the parents
in a difficult situation. Therefore we feel that there is a need of an
extension of an independent monitoring situation. We have been
reviewing this question ourselves as to the possibility of setting up'
some type of monitoring group within the context of the Association
for Retarded Citizens.

Finally the area of cost accounting we feel is of substantial impor-
tance and that some system of accountability needs to be initiated in
Pennsylvania because it's a nationwide concern. Mr. Haggerty, again,
has expressed the fact. that moneys can be received and placed in the
general account and not necessarily expended in the direction in which
it. was intended. We need to have some system that will give us a
rather ready response of how the money has been used. The other
problem is that audits are. Generally quite a period down the line so
that when you do get the information it isn't. terribly effective.

These are some of the concerns that we have as an organization.
I would like to place in the record at. this point summary information
on compliance which our association has compiled on State schools and
hospitals,

[The information referred to follows:]
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ittAi BERMS COUNTY INTERMEDIATE UNIT 14

SPECIAL EDUCATION SERVICES

Hamburg Stale School and MosPilal
Homburg, Pennsylvania 19526

Area Colt 218 / 5124511, Eat. 215

December 4, 1973

Mr. O. Richard Sell
Compliance Office
Allegheny County Chapter P.A.R.C., Inc.
917-1001 Brighten Road
Pittsburgh, PA 15233

Dear Sir:

In reply to your letter of November 16, please accept my apolo-
gies for the delay but we have been extremely busy and could not
handle this until now. In regard to questions 1 - 9 inc.

1. We have 326 school -age residents as 4mburg State School and
Hospital of which 298 are in programs. Eight are medically
deferred dun to their very poor physical condition and 20 ern
awaiting additional staff in order to be picked up.

2. e have two children attending Intetmediate Unit #14 Special
Education classes and 30 children attending Special Education
classes operated by our staff in two classrooms located in the
community. [Churches in the vicinity of Hamburg]

3. Upon entry into the state school each child is evaluated by a
multi-disciplinary team - Medical, Nursing, Psychology, education,
Social Service, and Physical Therapy. A placement into an
appropriate program is recommended by this team upon which place-
ment is accomplished according to the availability of staff.

4. Parents have not received due process notices. These are now
in the process of circulation to the school districts of record
for each child.

5. We have contacted each parent or guardian by mail on two occa-
sions in order to explain to them their rights, the childs'
crogrem, and to invite them to retrn u card emrressinj their
interest in a conference. Fifty-four conferences have been
held resulting in the siging of the Request for Hearing form.

6. We have not had the need to offer alternatives Although each
cAse would Le reviewed and handled accordingly .Jhould these
become necessary.
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7. Sixty-six students attend classes sponsored byHamburg State
School and Hospital from three to five hours arch day.

Two students attend glasses sponsored by Intermediate Unit #14

from three to five hours each day.
Two hundred and thirty students Lprofoundly retarded) receive

one hour or less each day.

8. Those that have appeared for conferences have definitely dis-

played this ability.

9. We have scheduled four days of in-service training in coopera-

tion with the local Berke County Intermediate Unit #14 special

Education department. Two of these days have been held to date;

one a conference type with each exceptionality having an approp-
riate program and another day was devoted twin-service visita-

tion to another facility operating similar programs.

Hoping that this will assist you with your survey.

Sincerely,

adt.41,:trif
William H. Wol tn,er
Educational liTctor

Cos Mr. J. Groner
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COM Go%Cottli Cr loco" ItVAHNI
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CRESSON STATE SCHOOL AND HOSPITAL.

Cr.ssnri, f consylvan;a 10630

TILOONI
ARIA COW 14 111.11.1

Q. Richald SotZ, Compliance 046iceA
Altenhv County CinIte.a ARC
911.001 1.1

. Pittexagh. Pa, 15:3$

Ve44 H4. Sell=

The 4ottaming La 1114olmation wh.:eh aerates to the 4elptementatton os .tt

Rtght to Lducation c2acemoni at Cresson State School,

1. At .the pteseat ti.m.nost o4 the undo% 21 poputal4on at C4e4404

44 in appacipte educaticnat pugums. The buo exceptions tat
i the Hooktat Untie at Cte4Aon and ate medicatty cetti6ied ea

incapable oS r.,..ac.IpatZng tn an out-oi-unit educatioitat mica-

tem. 9400 c6 moioundty actaaded matipty handicapped

chlt4en does aceeivc athlutaUon Iptem 606tek gundponents and

acm 44 actimi4 4pencts 4 pottion o6 each *with

tha goup.

2. At this time 14 educabtemtntAtti utmded ate tPanepo.ted inom
the iacitity to a vaiiiety o6 clmeee in .the toed acheol diet:Act

opctat:q bY TUS. Anot:s4k 97.1..Tp o6 6iye pax - school chi dun

titenspoUcd to th: Ebensburg Uto alt awl Cevetcpment Contest ,!,cat a

day ptoyosi. Thl situltica tetUs the .4.ocat. Vevetopment Cotten LA

expcAimentat in otmte and 14 euttenCy beag ft-comired ee to
its ,!n.to_44v!v:is and uf...4.Lity to mit us4:den4.4. Tneu ate no

itecidInts Acceixing phookam on a,: aving unit. AU ptiaon4
tAavt4 to enothl mea o4 the 4acitity 04 that main ptogum

3. Each pe.sois a the iacitity ie 44d44ed d miirtam 06 once a vat
AA v :,.4.eh 4 intm-disetrtineno, The 4.44.'1:Nation

416 4;,, e, 5to44inn d4Aect sew:cc pteytti
suptuOsio,t, And 0.cm tke fient..te

wac-up e speeige educatioat 04014M1 de dalebled This Cdtte.
-e -.,sc:; f' r:

el:Aunuy .4.4vocve4 kit an evaAnati.on and atotiopment 040444P, Once

tlt2S pto)11% is cvIrEetz4 thi! evaCuatioa lodwiltros witc. 46:ate to

a Ill, !Wt 06 objectOe riel5WW aS Weit as mite/Lion aeie.tenee

AleA,AMAA.
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0. RiehaAd Sett, Compliance °aim
Allegheny County AKC
Oetobe.t :6, 1911

Page no. ?

BEST COPY AVAILABLE

4, Va. p,veLos nave lone ct to au patents &tiro the past

044 This has been a When meaningless exenciee since the 02446,4

at Cesson aag stluetuaed by (we and levet o4 OnetZoning and 0o-
v1de.nameantno4at choice Dot any given ne,sident Those that man
4att An patsy meas between pnoanams ante mated whene the sta:4 ;cots

it 44 most apwsopaiate It would be vittually .impossible ion anyone

°aside o4 the ianitita to question the appnepniatennss 0 the
speciiic placement without 4o6:.ting a peal deat Arc .rime a exama-

lne, the speci4ic paolvtams oetualty in opeation The whole due

pelotas ptocedwte with /tweet to State Schools is not o6 any pan-

&cam value. 16 punts 44e that concerned about the educational
pitognam within the State Schools I am sure that they ate equally

inteneAtee in taking their. youngsten4 home and having them educated

in a pubEle school setting Acne they belong,

S. The patents ant given whateven ingonmation they ese4uest. The wog-

At441 06 a pontieulan child 4% crAcuSod eithea petsonally OR in

tetten {term teith .04. patent at the time 06 the annuat sta66ing or

Upon paten ta 0.000.5t.

6. Pet/Leah have been chatty inicamed 'hat they have a hight to take

their child home n4 that indeed this itiiatt As mute An the 4oam o4

an obt44at:^n. Po.q patters have not chosen to avail themselves oi

this option. Aside 5eom this possibility the numbea cod choices

within the iacility i4 esnemety United,

1. The vast vli/t0/ 2i chiidnan ate ,teedving 4 paoatol o4 at least
houl:41 clutter. pet Jay. A 6co teside4 in ese oidet plokundt
landed cmty ma! Le necetving only ttee to Give :touts pea day.

I. See auponse 04.

9 The insetvice plooam Sot tea,,Lets and n:d:s has betn mtinty a
of Jr:ttvi:t to 111 /1.1t It %.:.

pua Pi tieo.14 and paltteutat

Unvel.sito tL:ngh .try
';t7tto.

!.."4 ict em w,Tt

the r..pw-s ev...61,!!! in' ae:. h.%Z,

t44.4 itupect to speciiiic titdavie/ Maining pacgaeme.

t Lop! that:V. (.1! oi (134.14114ce to vol. 16 :,TU mr.o.

4niolatio4 pito2 contact me by teeft!)hone.

L, I
P0,11. 1

quif,Jrpb
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COIAMONWIALTH OF PINN$YLVANIA

DIPARTMENTOPPUSLICWILFARI
POLK STATE SCHOOL AND HOSPITAL

POLK.PINN$YLVANIA

October 30, 1973

Hr. 0. Richard Bell
Oacliame Officer
Allegheny County Chapter
Pennsylvania Association for Retarded Children, Inc.
9171001 Briton Road
Pittsburgh, Pghennsylvania 15233

Dear ler. Be111

MASI MOMS ALL
LIMOS INS ATYNTID

TO TN' OUPIRINT OOOOO

- -This is in reply to pup letter of October 17, 1973 in reference to
Civil Action No. 21.42.

1. Q. Are all ohildren between the ages of 10 end 21 pare provided
with educational programs?

A. leg, all 442 school -age children in residence are provided en
educational program. Three have not returned from summer vaca-
tions at home.

2. Q. Rom many Children are transported am from your facility for
educational purposes? Now many children are transported from
one section of the facility to another for their educational
programs? How many children receive their educational programs
within the confines of their ova living units?

A. a. One person is transported away from our facility for educe
tional purposes to Franklin Area Junior.Benior High School.

b. 359 are provided educational programs away from their living
units. 62 are provided educational programs within the confines
of their own living units.

3. Q. Describe the process through which a program is developed for a
Child.

A. 1. Valuation and initial assessment.

2. Prescription writing based on individual needs consisting of
behavioral objeotivas and learning activities.

3. Bs-evaluation.
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Ootober 30, 1973
Page 2

C. hm dlt) uottcs cocci out to all parents?

A. ho. Cul Promos Notices ere in process.

the vranto Lon p:cpor,ly inforAnd regarding pro7r..m %toecap-
in,i1;i6ual iLllicstiona roe their child, noure in program-

mArl, tenchtr, th4 loc%tion of the odeotiontl eettinl, oto.?

A, Whothr,r or not they have bean properly informed remain, a question,
However, we have through a letter from Mr. Colombatto informed each
parent of tho c...ildftn involved in the education.:1 program of

:5 s ..1no c.irricd an +=viol, in regard to
th7. hrve all been given school
r rnd invitee to tttynd an Open-house on
0..tetr 25 tnd 26 Ls :41: of 4ierivaXimation Week. We have also
furniahod detailed oducation reports to any parent who has made a
rtquett.

6. Q. Hmva the parents been informed of their rights and have aniline-
tivee bon prosontod?

A. It is questionable as to whether they have been informed of their
rights and alternatives. However, this should be covered through
tho Dad erooaed letter once it is completed.

7. Q. Hive mtn children ars in an educational program for 3 to 5 hours
1'.. 1 to 3 hoe,..? rcr :vos than 1 hour?

A. V. he" 366 .ho cr.. receiving 3.5 hour*, and we have 76 who are
re,1iviIg 1..3 Leen. Ilona ore receiving less than one hour.

. r;, tel that prronts are ablo to Koko an informed judgment as
e th4 lelettimn1 plac,mont of tlwir Child?

A .p:t inform4..d jed.rnont ib to the appropristonJoo of
o: adlity would vary tl.th vory

:11214 hi aoli to AOSNIC the proven their
:1- 1!.. ! i ivolit!...at ,cloion as to ito tporwistennn.

i *Ap., :(Aeollstijo of educational

r, :1 lt or 141.4.i:J.C* progrIm has been proviead for your
rtrAf?
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October 30, 1973

Page 3

Fm. VsO ti. ok of int:ntifiel instrvics training was provido
covJing a rr.riAy of subjecto relating to educational prooduros in-

pwitioning and handling, physical therapy, nusic
Lodifie..tion technique, preecription writing, halm

ri)::e.4 therapy, etc.

tf l czn be of further aoaistance please. do not hesitate to call on me.

JJC/eme

Sincerely yours,

Joaen J. Colombatto
Superintendent
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PENNHURST STATE SCHOOL & HOSPITAL.
IIIING Cif', PONNiVIVANIA 1047$ filfINONi IIISI 41.3$00

November 28, 1973

G. Richard Sell
Compliance Officer
Allegheny County P.A.R.C.
917-1001 Brighton Road
Pittsburgh, Pennsylvania 15233

Friend,

My answers to your questions in the letter dated 11/16/73 are
as follows'

1. Yes
2. 12
3. Every student has an individualized program based on pre/

post data. The program is essentially behavioral with
specific target behaviors clearly delineated.

4. Yes
5. Yes
6. Yes
7. Two hundred thirty-six students receive five and one-half

hours per day; 11 receive one and one-half hours homebound
instruction.

B. Some parents are quite adept and astute in their input efforts,
however, the vast majority of Pennhurst parents (where there
are parents) are resist'me to involvement.

9. On-going institutional programs; 0.J.T.; I.U. workshops;
tuition reimbursement.

I hope this information helps.

RSS/cal

A friend in peace,

Robert S. Cmilovitz, Ed.D.
Assistant. Superintendent

10:
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CLASSES
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CENTRAL SUSQUEHANNA INTERMEDIATE 'UNIT

LAURELTON STATE SCHOOL

Route 45,
Laurelton, Penna. 17844

717.922-3311

SELINSGROVE STATE SCHOOL

Route 522,
Selinsgrove, Penne. 17870

717.374-2911

Laurelton: December 6, 1973

G. Richard Sell, Compliance Officer
Allegheny County Chapter
Pennsylvania Association for Retarded Children

917-1001 BriOton Road
Pittsburgh, Pa. 15233

Dear Mr. Sell:

This is in reference to your letter of November 16, originally directed
to former superintendent at Laurelton, Lawrence R. Kroner, M.D.

I'll respond to your questions in numerical order:

1. All school age residents a: in educational programs with
the exception of two. These two children have severe phy-
sical impairments and are in a hospital unit where they
receive program imput from the physical therapy and nurs-
ing departments.

2. No residents are transported away from the facility at this
time. However, two children have been referred to the IU
headquarters for such service.

3. The Laurelton State School has developed a very sophisti-
cated program development procedure which utilizes the ser-
vices of a multi-disciplinary program team 'or each living
unit. In addition to designing an appropriate program for
each resident on an individual basis, the program team also
assumes responsibility for individual advocacy,with each
member of the team being assigned a specific number of
clients as his personal program responsibility.

4-6. The procedure for communicating with parents of institution-
al residents regarding due process and related matters has
only recently been released by the Right to Education
Office. We will precede in full compliance with these
guidelines.

7. 3 to 5 hours -- 74
1 to 3 hours -- 19
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O. I am a strong proponent of the prerogative of the parent

in any matter which pertains to the education of his child.
I feel this is true regardless of the academic ability of
the child or the setting in which the education is pro-
vided. However, I feel your question is somewhat ambiguous
and I am not prepared to say that all parents are capable
of making informed judgements on the appropriateness of
an educational placement. I think in some cases the bias
of the parent, as well as the specific nature of the ed-
ucational placement itself, may make an informed judgement,
difficult. However, I am totally committed to full communi-
cation with parents. Our school policy states that every-
day is visiting day, all classes are open to visitors at
any time, and parents are free to discuss with me and /or
the teachers any aspect of the program they choose. We
value their opinions, their imput, and also value their
support and follow-through during home visits and vacations.

9. We have had several In-service training sessions since the
beginning of scholl and others are planned throughout the
remainder of the par. The primary emphasis of the train-
ing so far has beet to prepare teachers and paraprofession-
als to deal effecti ely with severely and profoundly re-
tarded children, and their accompanying handicapps. So far
the training has included three full day sessions plus an
additional half day seminar for teacher aides.

trust this information proves helpful in your survey. If you would like
addittonal information, please feel free to contact me directly at any time.

Si

GELIfs

Enclosures

4.14 04.004 0.0

G. Edwin Lint

Supervising Principal
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WESTERN STATE SCHOOL AND HOSPITAL

333 Cony Hill Road

Canonsburg, Pennsylvania 15317

11011111T I. 1111"1" ACIW
IMIRINVINOINT

14'. O. Richard Sell
Complisnco Officer
Allegheny County Chapter/PARC

917-1001 Brighten Road
Pittsburgh, PA 15E33

Tear 1er. Sells

November 7, 1973
TIMONS
AIWA COPS 4111. %WOO

Following are our responses to the questions contained in your letter of

October 17, 1973 concerning our efforts to implement the "Right to Education

Consent Agreement." The responses to your questions were formulated by MO.

Joseph HbKonmas Supervisor of the Intermediate Unit 91 Western Stets School

and Hospital Special Education Program.

Main
1. Are all children between the ages of 4.7 and 21 years provided

with educational programs? Notes This includes the population

in your clinical settings. If all are not programmed, please

give the number of those not in program at the present time.

lesponse

All of the children between 4.7 and 21 years of age are provided

with educational programs with the exception of 13 on the hos-

pital unit. It is expected that these 13 will be picked up on

N homboundv 1-1 instruction very ohortly.

1011M.

2. How many children are tnanaportod aoy from your facility for

e ducational purposes? Hsi n?iy children are transported from

one section of the footlIty to 7withlr for their educational

programs? How marl children receive their educational programs
within the confines of their own living units?

Wang
A. I students are transported away from the facility for educational

purposes.

B. 157 students are transporeFd from one cation of the facility to

another for educational purposes.

C. 173 students receive their educational programs on their own living

mite.
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'3. Describe the process through which a progrSm is developed for a child,

Response,

An REG fourteen page evaluation is first done on the child. R.P.M.
is then completed in conjunction mith all of the ancillary sarricon
available at the institution. The teacher then observes and oval-
tsetse the child to determine the beat cducatiel -1 pregrm to mot
the child@ mode. A proscriptive with lon3 and short range
instructiennl goals is then written on the child ani ravlevad by the
head teacher. Any incondetencice are brought to my attention. If
nom exist programing is started with daily loge being kept and
twice a year growth and development profiles based on COMET written,
Graphic illustration 5 of the pro»rtee of each child thro,3h eval-
uation is kept by each teacher along with copies of the sequential
presoriptions which have boon accomplished.

Gueetion,

4. Have due process notices gone out to all parents?

Des process notices were sent out to the parents and answers received
in October of 1972. However these notices were dooigned by the Dept.
of Public Heifers and not the five page Dept. of Education forme. t.Ord

has just been received to nerd those out along with Os instructions
for doing so. Al soon as these forms are received we will begin to
fulfill this obligation once more.

Wags
5. Have the parents been properly informed regarding program descriptiow,

individual implications for their eilld, hours in programming, the
teacher, the location of the educational setting, etc.?

As was stated in qusstice /i the paronto were advised of progrmranina
in 1512 uiuh r.dtr lattoro vill bo vent out.

20tWel

6. Have the parents been informed of their rights and have alternativea,
been presented?

aiones

train, Ow, thf. original duo process noticed were sent out there
included a page which inferred them of their rights and alternatives
under the right to education.
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-3"

Question

1. How rani children are in an educational program for 3 to 5 hours
per day?' For 1 to 3 hours? For lees than 1 hour?

Response

310 children are in five hour per day progrensdng. All structured
clones are in oesion for at leapt thin oaount. The children in.
eluded in the Unit Devalopment Proems have teachers and aides on
their living areas from 8IG1-3130 each day and ire in constant
program of 1-1 and 1.2 and continual observation and on Going eval-
uation of thalr progress.

Coattail

8. Do you foul that parents are able to make sn informed judgment as
to the appropriateness of the educational ploament of their child?

pennons.

Tea I dos given the fact that the parents are informed and made aware
of the programs and alternatio programs that are available to their
child. Direct teacher consultations and up to date records are
available to the parents to insure this can be dons.

Radloa

9. Whet type of in-service program has been provided for your
utatt?

SOP.J.D.....1r.

$brkshops have been held iv Plus Bernice Baumgartner to upgrade the
staff in working with the low functioning child. In addition several
projects have been onpleted with local universities welling along
with our staff.

I h4rn the fcregoi041 tAtermation will pruvide the detailed information you
requiteu. If further information is neertnl, I ouncot a meeting with Mr.
J0330 ;:.n!,mlna a.9 /or Atli Mr. Alvin Sheota, Director of Spacial Education)
Intorkvatato Unit #1.

Sincerely,

Hebert J. Hiltner
Superintendent

RJ1I/pb

cot C.A. Peters
Alvin Chects
Joseph McKenna
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Wesley D. White, Ea
Ares Cadet (70)

Superintendent
W. No. 4434364

November 29, 1973

Mr. 0. Richard Sell
P.A.R.C. Inc.
917 -1001 Brighton Road
Pittsburgh, Pa. 15233

Dear Mr. Bell:

In response to your request of November 16, 1973, tLe following
information is being submitted:

1) Yes . all are in programs

2) None; 171 203

3) Children are placed in an educational setting according
to individual needs. These are dependent upon age, degree
of retardation and physical handicap. Educational goals
for each child are met by writing behavioral objectives.
These objectives are written to coincide with the recent
adoption of the Referral Placement Masters, the "Right
to Education" psychological report, and the COMP', docu-
ment. Program objectives are updated and re-evaluated .

quarterly by instructors.

Growth and Development is measured quarterly through the
use of assessment devices and comprehensive reports, as
well as evaluative checklists. Profiles are developed
for each child so that gains can be measured. This
growth is monitored eo that children are moved along on
the education continuum. Concentration is in the follow..
ing skill areas - self help, motor development, social

cognitive, language and conceptual development. Class-
rooms are organised so that school age children are pro-
vided with appropriate education and training according
to age and developmental level. The following is list-
ing of the educational experiences provided at White Haven'

34-830 0 - 74 22

1. Intensive care ward classes, pro-
foundly retarded -

2. Growth and Development classes .
Pre - academics

3. Trainable classes
4. Educable classes
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Mr. O. Richard Sell
November 29, 1973
Page 2

1484

5. Supplemental Programs - art,
physical education (gym and pool),

library instruction

4) Yes

5) To date parents have been notified of the type class,
i.e. growth and development, trainable, etc.

6) Yes

7) 3 to 5 hours - 150
1 to 3 hours - 70

8) Yes

9) Ovo days are officially designated on the school calendar

for in-serviee training.

The following programs have been provided for the Special

Education staff in the past year:

1. Cognitive Training in Problem
Solving with Educable Mentally
Retarded Children

2. Medical Cytogenetice

3. Hyperactivity
4. Validity of the Peabody Picture

Vocabulary Tait
5. A Cross Disciplinary Approach to

Training and Programing for the
Developmentally Young.

Very truly yours,

CeorgerJ. Kobrick
Supervising Principal

OJK:drm
cc' Mr. William Miller

Assistant SuperinUndent
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STATE SCHOOL
smut' rtucAttom

CLASSES IsL S'JSQUEHANNA INIERMEDIN2 Uir

November 21, 1973

LAUSELTON STATE SCHOOL
Route 45,
Laurel ton, Penns. 17844

717.922-3311

Hr. O. Richard Sell, Compliance Officer
411eghany County chap= of the Pennsylvania
Asnoclation for Retarded Children, Inc.
9171E01 11.:1J,ton Rom!

Pittsburgh, Penna. 13233

Dear ht. Sells

SELINSGROVE STATE SCHOOL
Route 522,

80141119rOVO, Penna. 17870

717'874'2811

Your letter of November 16, 1973 requesting information on educational programming
for residents of the Selinsgrove State School and Hospital has been referred to the
Control Susquehanna Intermediate Unit #16 supervisor of special classes at the state
school. The answers to your specific questions ere as follows:

1. All children between the chronological ages of 4.7 and 21 yeas are provided with
eons t, c of educational prontha appropriate to their needs.

2. sour children ere transported to public schools; one is transported to another
institution for s hearing impaired program.

3. Initial recommendations for educational programming are made by the unit teem based
en tht e: Oa CC: '!T evaluation. Esti:naive diagnostic testing is dorm by

of the odwation departrent to determine exact placement and an appropriate
prc;tr.a.

4. .Dua process lettere will be mailed to ;stunts of .%1 residents in accordance with
the ..t.4 preemie procedures as outlined by the Right to Education office October 23, 07

S. All paronta have received detailed progress reports on Weir children including the
class placement, teacher, locrtion, program description, objoctivos, and hours of
progm..aing.

6. The parents have been informed of their righte 104 have been presented with alternative:
th7 prer:-hire for rtquasting a hearing.

7. 03 children nru programed from 3 to S hours daily
64 chilncen are prugram:d from 1 to 3 hours daily
144 children are progretcmd lens than 1 hour daily
I nttva4s Ocn-vOltcativn; 2 attend deaf-blind e4neatIon; 2 attend adult education

ct
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COMMON ***** m OP POMMINLVANIA
DIIPAMTMIN, OP PUBLIC tVOLPANI

EBENStiURO STATE SCHOOL AND HOSPITAL
Ebensburg, Pennsylvania 15931

October 22, 1973
Marry M. 1 "Win TELCPMONII
3uPKAINIENIANT AMIA1.00O 114. 471.7110

Mr. O. Richard Sell, Compliance 0:ficer
Allegheny County chapter of the

Pennsylvania Association for Retarded
Children, Inc.

917.1001 Brighton Road
Pittsburgh, Pennsylvania 15233

,

Dear Mr. Sells

.1 am in reply to your letter of October 17, 1973, requesting
information regarding implementation of the Right to Education Consent
Agreement (Civil Action No. 71-42). The following are answers to the
questions you asked.

1. Are all children between the ages of 4.7 and 21 years provided
with educational programs?

All residents between the ages of 4.7 and 21 are involved in
some education program at the Ebensburg State School and Hospital.

2.A.How many children aro transported away from your facility for
educational purposes?

284 are transported to Ebensburg Bore School.
50 are transported to Admiral Peary Vdoational-Technical School.

R.Ilow rum:, children are transported from one section of the
Zauility to another for educational programs?

1.9 children are transported to other areas on-grounds.

rnny children receive their educational programs within the
c- 'tr.'s o; their out living units?

h87 children remain on the ward for education.

3. Describe the process through which a program is developed for
a child.

t:tffingn aro uled as the initial part of developing

ADDRESS ALL COMMUNICATIONS TO THE SUPERINTENJENT

virwrint; ricuRS DAILY MOO A.M TO 4:00 P M
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the program and skills, weaknesses, areas of interest, et:.

are incorporated to develop the program.

4. Have due process notices gone out to all parents?

Not as of this date.

5. Have the parents been properly informed regarding program
descriptions, individual implications for their child, hours in
programming, the teacher, the location of the educational setting, etc.?

Not as of this date. Regarding the Master's Hearing of October 2,

1?0, at the Ebensburg State School and Hospital - Mr. Vaveris'
statements See transcript of statements.

6. Have the parents been informed of their rights and have
alternatives been presented?

Not as of this date by the Intermediate Unit #8. The parents

may know of their rights from other sources.

7. How many children are in an .1ducational program for 3 to 5 hours

per day? For 1 to 3 hours? .'or less than 1 hour?

120 children are involved 3 to 6:e hours
268 children are involved 1 to 3 hours
481 children are involved for lees than one hour

8. Do you feel that parents are able to make an informed judgment
as to the appropriateness of the edcuational placement of their

child?

Only about 401 of our residents have any family contact. I believe

that many parents could make a good judgment as to an appropriate
education program if they tried,Mt.most do not seem to have any

interest. Through our Team System, each resident has an advocate
who can end does make reemlmendationa to the Team as to programa
t'ut are nsrded for their client:1.

9. What 'type of in-service traning program has been provided for

your utaff?

ROO/pgt

Our institution staff hr.:; done all of the in-service training for
the Intermediate Unit #8 people who are working under the Right

to Education. A complete training program for all staff has been

done, and continued training is scheduled throughout the school year.

hard O. O'Brien
Acnistant Superintendent
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COMMONYIEALYN OF PENNSYLVANIA
oaeaarterer.ost PUSLIG WELFARE

EBENSBURG STATE SCHOOL AND HOSPITAL
Ebensburg, Pennsylvania 13931

AREOctober 26, 1973 AREA CEDE EIS 41103SO

Mr. O. Richard Sell, Compliance Officer
Allegheny Chapter of the
Pennsylvania Association for Retarded
Children, Inc.

917-1001 Brighton Road
Pittsburgh, Pennsylvania 15233

Dear Mr. Sell*

Since we sent you the letter of October 22, we have made some
changes in some programs.

These should be added to your copy of the questionnaire*

#3. Development skills are measured by diagnostic tools to
evaluate students and provide individual programs and
Education curriculum.

07. 288 3 - 8g hours
205 1 3 hours
375 less than 1 hour
Continual changes in additional time will take place.

N9. Intermediate Unit 08 has Dr. Kazdin as a Consultant in
Behavior Modification. They are having year round In-
Service Training from him.

ROO /tal

cc: 2

Sincerely,

jeAti
/Richard O. O'Brien
Assistant Suporintendont

04

ADDRESS ALL COMMUNICATIONS TO THE SUPERINTENDENT

VISITING HOURS DAILY 10:00 A.M TO 11:00 P
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CAPABILITY OF STATE TO PROVIDE SERVICES

Senator SCHWEIKER. I'd like to ask, did your organization see the
department of education in Pennsylvania as having the capability at
present to deliver of all the educational services to the mentally
retarded child?

Mr. POLLONT. I think the testimony that's been given today would
suggest that the readiness to provide all the education at this moment
is not there and that the biggest problems are related to finance and
training of personnel. There is an indication on the part of the
department that, they are moving in these areas. Once again, the
parents of the mentally retarded are impatient, impatient in that
they felt that there was legislation in the early 1950's that would
assure such programs and that they have been going through many
years without the programs, especially for the more severely and
profoundly handicapped child and some of the moderately handi-
capped children. It may be restricted by finances at this time.

Senator SCIIWEIRER. What about your thinking on the monitoring
and the evaluation of the programs on a continuing basis?

Mr. POLLONL Well, as I indicated our feeling is that the current
system, established by the direction of the court that there be ..a State
task force, a local task force, a right to education office are important
Cont. ineing mechanisms. These avenues need to be reinforced in Penn-
sylvan' t. The local task forces we have found to he variable again in
their composition and quite wide in variation in their response to the
problems within their communities. We feel that's a very critical area
of continuing monitoring.

We requested the Masters consideration, the court's consideration
and of the Department of Education's that the composition of a local
task force might be 50 percent, consumers so that the reaction and
response of the local task force might be governed by those very close
to the problems and might mobilize the local task force into action.

We feel that there needs to he the independent monitoring effort.
Again this could be carried out by the continuation of a right to
education office at the State level with independent status that would
either report. to the Secretary of Education or the Commissioner of
Basic Education. but that it would have status and it would have
administrative responsibility to continue its monitoring. We feel
that there needs to be totally independent monitoring such as pro-
vided by our own organization.

Senator SCIIWEIRER, Thank you very much.
We'll call Mr. Gary J. Makuch next, director, Bureau of Consult-

ing Services.
Mr. MAwrctt. flood morning Senator. We from the department

appreciate the opportunity to meet with you and discuss Senate bill 6
this morning.

I'd like to address myself to one of the questions you raised when
you were speaking with Mr. Haggerty and also to a comment made
by Secretary Pittenger earlier this morning, that being the status of
programs in the State schools for mentally retarded. I think the
Secretary indicated this mania!! that at the time of the Consent
Agreement programs in the State schools were minimal at. best.
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I'd like to make it known that the programs in the State schools mad
hospitals at the time of the Right to Education Consent Agreement
were probably nearing what was occurring in the public school
system in the communities. That is we were providing education
programs to persons who were considered to be the so-called educable
and trainable local child, but those who were severely and 7no-foundly retarded were getting little or no programing. So there were
programs existing but they were not comprehensive.

I think it was because of this that. the Department of Welfare
initiated with the cooperation of the Department of Education a
transfer agreement, which in effect now gives the responsibility for
educational programs in the State schools and hospitals for the
retarded to the Department of Education. We saw that although that
was not a requirement of the Right to Education Agreement we felt
that it was certainly in keeping with the spirit and intent of right to
education in the agreement. So at this point in time in the Common-
wealth of Pennsylvania although the persons in the State schools
and hospitals are the responsibility of the Welfare Department the
educational -programming for those individuals is now the responsi-
bility of the Department of Education. I would suggest to you thatthis could be a consideration in any revisions you do of Senate
bill 6, or any future legislation.

I'm not up to date specifically on the conditions in other States but
I think generally the State schools and hospitals for the retarded are
usually under the purview of some agency other than the education
system. If we really believe that retarded persons have the right to
an education it would follow then that the. Department of Educationin each State should assume the responsibility for that education
program. We feel once again kind of proud that we have sort of
taken the leadership in this area and established that fact.

Another point that you raised earlier, I think it was a question to
Mr. Haggerty about what he would do if there were limited resourems
and many persons to be served. I would underscore the fact that we
agree with what Mr. Haggerty said. When you have 10 children you
spread the resources around equally to those children. There has been
a precedent already set in the Mills versus the Board of Education in
Washington, D.C., where the judge did say that that's what should
be done whenever there are limited resources and a large population
to be served. Thank you.

Senator Scmynnval. I lvtvatter if you would expand a little bit on
your views on de-institutionalization, how you feel it ought to be
carried out.

Mr. MAKUVTI. Well, I made two points in my statement that de-
institutonalization not only means removing individuals who are
currently in residential facilities such as State schools and private
institutions, but probably more important it means that we should
maintain individuals in the community who are presently residing
there with their families. We feel that Senate bill 6 and the efforts
that we've undertaken in Pennsylvania on the right to education will
provide the maior program segment needed in order to maintain
individuals in the tiomnmnity. We who are in the mental health-
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mental retardation system are attemptitT to also establish a system
of supportive services in order to assis, "'in education system and the
family in order to maintain individuals in the communities.

Senator Senwinxint. I wonder too if you in your testimony would
just expand on the outline of your definition of a proper monitoring
and what you have in mind there.

Mr. MAKVCU. Well, I think the review that was suggested in that
provision in Senate bill B where the Commissioner of Education would
review the commitment procedures and the provisions of programs in
the institutions as to whether or not they were appropriate to meet
the educational needs. I think that's a golden opportunity for someone
at the Federal level to really question whether or not individuals should
be placed in residential facilities to meet their educational needs. On
this whole point of deinstitutionalization and costs of providing
services, perhaps I could provide you with data on our efforts for
community care and the cost. within our State schools and hospitals.

Senator ScuwEixEn. Thank you very much. I think that would be
very useful and we will place it at this point in the record. Now I'd
like to call on the Director of the Office of Human Resources, Mr.
Francis Coyle.

[The following material was subsequently supplied for the record:]
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Senator SCIIWEIKER. Mr. Coyle, would you care to summarize your
salient points as well as responding to any previous things.

Mr. COY141.1. Good morning, Senator. Thank you for having me and
my assistant, Gweneth Zarfoss, before the subcommittee this morn-
ing.

I would rather have the statement that we submitted be entered
into the record, and I will comment on one of the points that has
been mentioned by various speakers this morning and that he
point, of monitoring. One of the reasons why the Governor's ofitcp is
assigned to sit on the State task force is not so much for the technical
expertise that we can bring to the Task Force, although Mrs. Zarfoss
has many years of experience in the field of mental retardation, but
also to see where we can assist the task force in their dealings with
other agencies and to see where we can facilitate interagency coopera-
tion. Also it gives us the opportunity to review how well the implemen-
tation is proceeding.

Now, several criticisms have been made, and in our judgment,
rightly so, about the implementation of the Consent Decree to date. I
say this in the sense and with the perspective that. all human systems
are capable of improvement, and are subject to criticism. And it has
been the impression of the Governor's Am to date, that the depart-
ment of education together with the department of public welfare,
but education in particular, has exercised leadership, has delved into
this case, and has made what we consider in some instances heroic
efforts to do the things the court and the Consent Decree says they
should do. There are obviousy soft points and weak spots and more
can be done, but we are totally satisfied and I think that, our
department, of education can point with pride to the efforts that they
have made.

T think one of the areas that can be improved upon and where
perhaps we could do more is to increase the type and degree of
communication that the State task force has with local task forces in
the intermediate units around the State. I believe that the reorgani-
zation suggested by the department. for continued implementation of
the right to education is attempting to deal with that as well as other
points and other criticisms raised by the plaintiffs.

I have nothing more to add to that, Senator, unless you have
quest ions.

Sentgo! frusvmnr.R. Thank you very much. We'll call now on the
assistant. director, Mrs. Gwenetb Zarfoss. Gwen. I would like to have
your comments.

Mrs. &MSS. Senator, I'm happy to see you again, it's a pleasure.
And T'm glad that Mr. Coyle is allowing me to give you our feelings
about the entire program, which really we feel has grown beyond
anything T ever expected. In 1002 you will remember that Peter
Weidner started a memorial school for handicapped children and he
endowed it as a private school. Tt was taken over by the Philadelphia
school system in 1953 and through 1956 we worked on legislation.

I can well remember when we were proud to have 47,000 110,ndi-
canned children in the pnblir school classes. Then it jumped to
1:m.nno. And this morning you will remember they were talking overvox°.
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The right to education program to me was a great step. It was one
that T never thought would begin in Pennsylvania, and if you look
at our handicapped population, Senator: it exceds the handicapped
population of 19 other States. We're talking in terms of masses when
we think of our Commonwealth. The right to education program was
an innovative program. one that was fought bitterly. Many people
didn't want it because of its expense, because of the effort it would
require. But I have seen within the last 2 years, and I consider them
preliminarya stage of beginning. Many t 'hings occurred throughout
the State that. I never thought would happen.

I agree with everyone here and I'm sure that. Commissioner Carroll
will too, that we must. monitor. Granted that the local school district
is finally responsible for the education of the child. I still believe at
the State level we have a great responsibility to not only have criteria
and hold to that, even for financing, and for evaluating our teachers.
Otherwise I do believe that there will be very few school districts
that will provide uniform programs and will assist. the teachers
themselves. who are really very good and trying hard, Frankly. I
would find it most difficult to handle some of the programs that they
are handling now. I can list individual cases where it would make me
tremulous to go into a classroom.

You have included monitoring in your bill, and I believe this is
important. You have included criteria, and I thank you for it. There
is something that specifically comes to my mind that you yourself
mentioned this morning, and that is the response from the private
agencies. Not. just PARC, and you will remember that 10 years ago
when vou and I were working on the comprehensive mental health-
mental retardation plan and You worked so hard to get our Pennsyl-
vania Mental Health-Mental. Retardation Act passed, we reiterated
and reemphasized at that time the importance of having public
community support and participation of income. It's for this reason
that. I take the liberty of making a request

Senator SrinvEixem. That's why we're here.
Mrs. ZARFORS renntinuingl. In fact two request. One, we are

hopeful, all of us here today, that this law will be passed. And even
now perhaps there may he some people in Washington that are
thinking about guidelines, national guidelines. I believe that Penn-
sylvania has made national history in special education. I would
respect fully request.that as these guidelines are dIoNtioistet AO educa-
tors and officials from the Commonwealth of Pennsylvania and other
States be invited to come to Washington to help formulate those
guidelines. Because, Senator Schweiker. we have made progress in
our right to education program, you've heard that this morning, but
we've made grave errors. We have failed in many respects because
we've, been chartering a new course. We now have an opportunity to
go further and this bill is going to do for us what it won't do far
many States, bemuse going to he n period beyond that which
some other State will face.

The second request I have is something that concerns me very
much, I've always been involved with the planning and programs
and hopes that we would not break handiennped people no into
parts. but that we'd have a lifespan plan and program for handl-
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capped right through because we believe it's their right. You have aDevelopmental Disabilities Facilities and Construction Act of 1970.We now have the most recent Federal act, Vocational RehabilitationAct of 1973. With this one, the joint three working in cooperation, Ihonestly believe that you and I will see a curve in the next 10 years,what we tried to do 10 years ago.
Senator SCUM:IKE% Well, I certainly r wide your very perti-nent comments and you certainly wit' 1,4ye my full support andeffort in achieving both of those requests.Let me also say that I certainly concur about the input into theguidelines. This is a continuing battle in Washington and this is onethat our committee has tried in every area of legislation that it isresponsible for to see that legislative input as well as feelings areprovided. So I certainly concur with that and I think that's a verypertinent, point and particularly in view of the fact that Pennsylva-nia has done so much, it would be very foolish not to take that intoconsideration. That's one of the reasons the subcommittee has agreedto hold hearings here, because they feel they can learn a great dealfrom the leadership and work of the Commonwealth and your re-spective private groups as well have done. So I assure you you'll havemy support on that.

I would like to ask a couple questions of the panel and anybodythat
iwants to respond may. One is that the terms of the Masters areup. What happens now ? Who might best respond to that picture?Mr. CARROLL. I'll take a crack at it to begin with. First, wereceived a great deal of assistance obviously from the ifasters andthere's a recommendation in their report that the court retain juris-diction for a period of time. We support that in the Department ofEducation for two reasons, the first has been enumerated here in thatthere's a lot yet to be done and the prodding of the court is useful ingetting that done nt the State level. In the second instance, it'salso useful in helping us deal with school districts and intermediateunits. So we would hope that the court would retain jurisdiction. Wehave not heard anything about that yet so we're going to proceed onthe worst assumption that the court would not retain jurisdiction.sny that We as a State Task Force plan to stay in business. We plan tokeep uppermost in the minds of people this particular problem andproceed with the spirit of the consent decree, which really is one thatsays we're going to get on with the job.

We ideally do not need the court and I suspect that if the courtdoesn't retain jurisdiction we'll still proceed to move as rapidly as wecan. We do hope, however, that the court will retain some jurisdic-tion.
PVTVRI OP IITOITT-Th-t rittrATION PROGRAM

Senator Scitwxiittn. Whnt about the Right-to-Education program ifthe Masters services are mit renewed?
Mr emu:mu I'll take a crack at that one too if T might. There'ssome disagreement present y about the status of the Right to Rduca-thin Mien. I fhitilt thee., P VP 110,100 disagreements but let me say thatthere has to he soniewliere in State government an office concernedwith the advocnry of the rights for the mentally retarded and that
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that. Right, to Education office in some form has to be retained and

given the adequate clout to do its job.
One of the main criticisms of the Right to Education Of in the

past was that it apparently was too much under the thumb of existing

governmental agencies and not free to do the things that it should do.

That is a problem on the one hand, but on the other hand when all of

the legal and financial authority to carry out their mandates rests in

other departments it's a fine line to decide how much freedom and

autonomy that group should have. But the Right to Education Office,

that function obviously in some form has to be retained. The disagree-

ment is over whether it should be retained in the present form and

strengthened, or whether it ought to be more closely involved in the

organization-administration of particular programs. I. think those are

areas where people can agree or disagree civilly about that.
Senator SCHWEIKER. I guess we touched on this somewhat so I

don't know if you want to say anything further but what happens if

the Masters are not. continued? What about the implementation of

monitoring and other evaluation programs!
Mr. CARROI.6 I think the Masters will also agree that monitoring is

impossible for them to do. It's impossible for us to do alone and the

local task forces, so I think what we have to do is assume that that
responsibility will come maybe in three ways. We'll be monitoring
statewide and the local forces locally, but in addition, a different
sort, of evaluation system has to he initiated. A statewide system that

would provide us with a look at the product of what we're doing.

And I think those three together with or without the Masters would
be enough to at least start collecting information that we need to

see whether we're on the right track.
Senator SCUWEIKER. Owen.
Mrs. ZARFOSS. There's one thing I think I ought to bring to your

attention. There were many, and the Director of the Right to Educa-

tion can check me on this, but there were at least 800 requests for due

process, of which I would judge approximately half proceeded

through the Masters. And that is a wonderful thing because if at the

local level the local task force, the parents, the teachers all get

together, many, many times it, does not need to go through due

process. It's a misunderstanding sometimes and it's always a very
emotional thing for the parents. But this could be handled very well

if we had good training and we wouldn't need to continue to always

be under the court's supervision.
Mr. CARROLL. May I just say another thing, sir, I gather from your

line of questioning that you are concerned about the spirit of what

would happen so to speak if the court would say suddenly just

remove all jurisdiction. I'm not sure that I came on clearly enough to

say to you that with or without that jurisdiction we plan to proceed.

With or without Senate bill 6 or H.R. 70 we plan to proceed. Now let

me say that Senate bill 6 and H.R. 70 would make it possible in the

next § years to get the job done for all handicapped children rather

than wait 5, 7,10 or however long it would take. And so what were

haying to you is we have the commitment, The issue of how fast now

is in hands other than ours.
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Mr. Po Limn. I think, Senator, if I might add here as well, that
basically we're looking to the Department of Education in its deliv-
ery of these types of services. Without the integrity and the respon-
siveness of the Department of Education I think we were very much
lost anyway. But we at the same time feel that it is always correct
to have a check-and-balance system and the opportunity to keep peo-
ple on the lines of responsibility where they belong.

PROVISIONS OF TILE CONSENT DECREE

Senator SCIIWEIHER. Just a couple more questions and then I think
we can let you go. Does the consent decree include all costs for
diagnosis and evaluation, for example, health related services, and if
not how is that taken care of ?

Mr. CARROM If I recall correctly it is not in the consent decree. I
don't really think for Pennsylvania it is needed. We provide approx-
imately $15 million of State money each year through our Depart-
ment of Health for school medical services and those services would
be available if needed for this particular diagnosis. So it is not
included in our sperinl (.(Inent ion elenrly, it is inch(hi(l in our health
services costs 1yI1101 111V 11.1)1)1'01/11IltP11 111 II different way,

Mr. POLLONI. And I think here, and Dr. Makuch can answer this
as well, but as was indicated earlier, education is not to be considered
in isolation. One of the things that the consent decree does address
itself to is the Department of Welfare as well as the Department of
Education. The Department of Welfare covers many aspects of social
services and health services to the mentally retarded person. The
COMPILE document suggests the bringing together of the many
agencies within the community who address the needs of an individ-
ual. So it's implied within our consent agreement and attendant
documents that. various agencies will be involved and will provide
certain kinds of services. tinder the Mental Health-Mental Retarda-
tion Act the base service unit within the community has the responsi-
bility to provide diagnostic workups and evaluation services as it
relates to needs other than educational for that child.

Senator SCIIWEIKER. When they got into the matter of identifica-
tion and evaluation in terms of specific procedure, did it include
Cost referral from different agencies or not? How was the specific
procedure set up for identification evaluation and what role did
different. agencies play?

Mr. MAxven. You heard mentioned earlier, Senator, the local task
force which is a group that is chaired by the executive director of
each intermediate unit.. That. group is composed of persons from the
Association for Retarded Children, from our Mental Health-Mental
Retardation System, the school system, and any other party that is
needed '.o comply with the mandates of the right to education agree-
ment.

When we went through the process of identification-location one of
the things that local task forces did was to contact any and all
relevant agencies that may have had contact with mentally retarded
persons and request that information from those agencies be chan-
neled into that local task force. Sri just by adopting that process
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there was a cross-check between agencies as well as the school system
of individuals who were known by the school system.

TINE NEEDED TO DEVELOP STATE PLAN

Senator SCHWEIKEIi. How much time would be needed for a State
to develop a total plan from beginning to end to bring appropriate
services to all the handicapped children in the Mittel I think this is
a key question because in the national bill, i.f course, you would
obviously be going into areas where virtually nothing has been done.
In view of Pennsylvania's experience what kind of a time frame
realistically should we be talking about in this legislation?

Mrs. &moss. I said a year and the Commissioner said, "Oh, no,
Gwen."

Mr. CARROLL. I was thinking of some experiences I've had in
working with the Office of Education in evaluating State depart-
ments in other States, and it would occur to me that in some of our
sister States they are much less fortunate than Pennsylvania and
that to say to them, identify all of your handicapped children, put
them in appropriate programs, have teachers and facilities and what
have you in place, that a minimum of 5 years would seem to me very
optimistic. I just don't know how you could expect them to do it
well, what will happen is you'll have the same situation we all faced
in 1965 when through the generosity of the Congress great sums of
money were placed in the educational establishment and we weren't
prepared to handle them and as a result it took 2 years to even begin
to get within the intent of the legislation. So I'm not as optimistic as
Gwen about some other places. But that doesn't mean we don't start
now; we have to start.

Mr. Pouom. On the other hand I think the fact that many of the
other States have gathered data and have initiated programs of
identifying, locating, and evaluating their children is a heartening
fact and could well be a point that perhaps the majority of the
States are already doing this and that we could expect a shorter
period of time for full implementation across the Nation.

Mr. CARRoLL. Excuse me. I just based part of what I'm saying on
the pipeline for preparing people of the minimum of 4 to 5 years if
you start with new peop, I real/ there's considerable retraining
that can go on in certain areas where we have surplus of teachers
and what have you, but just the whole question of preparation of
faculty alone is a complicated thing.

STATE CARE POI NoNscifooL HANDICAPPED

Senator ScinvETRER. One other question I have is how does the
State provide services for infants and presehoolehildren and adults
over school age? lbw does that relate, if at all, to this school age
problem?

Mr. Porzom. I'd he willing to respond. The setting is quite natural
to proceed to lowering the age of entry of the handienoped child into
the system. The State of Massachusetts has just passed a 1972 hi w for
the implementation by September of 1974 for ages 8 to 21 entry into
the system. The State of Virginia has spoken of ages 2 to 21. On
the basis of Pennsylvania's leadership I would think the next natural
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step would be a very early entry into developing legislation to pro-
vide an earlier entry into the system for handicapped children.

Mr. COYLIL Senator, our consent decree requires us to provide the
same program of education for retarded children aS it does for
normal children. That means that in many of the intermediate units,
intermediate districts across the State, the entry age does vary some.
Tn some areas there are kindergarten programs and in other areas
there are not. I think that the concept is beautiful to extend this
thing to children at a very young age, but one must also take into
account the other costs attached to that, not just for the education
of retarded children but for the education of normal children. When
you think about extending the program universally you are talking
about quite an escalation of costs. One time we did a small informal
study to see. if under some of the formula grant programs the State
would prosper by designating or mandating kindergarten statewide.
This would increase the population enough to have an impact on
the formula. This was done 2 or 8 years ago. We found in that small
informal study that it was not cost effective to go ahead and mandate
it, but rather to leave it as a local option in effect. So there are tre-
mendous costs associated with this that I don't think can be ignored

'when we're just talking about education of the retarded.
Senator SCHWEIKER. Anyone else?
Mr. Pomowt. However, the fact is that this whole action began in

a look at the institutional setting and the reasons why people were in
our public institutions. And one of the strong arguments is that they
were not provided adequate training programs, certainly not early
enough in their life, certainly not during school age periods of time,
and out of frustration many times parents found the necessity of
placing their children into institutional settirrp. With-the availabil-
ity of .programs at a much earlier age certainly the rationale for
Virginia's argument and legislation, New Jersey's legislation, Massa-
chusetts' legislation, and T believe we can go across the country into a
number of other States that are beginning to enter their more se-
verely handicapped into the system at a much earlier age. A variety
of literature and data that is coming to the forefront demonstrates
very clearly that. the earlier the child enters the systemand it seems
to me it should he the educational system for continuity purposes
the less likelihood of the need of long-term institutionalization, but
rather a very gond likelihood and a very good potential for true
habilitation into his community. Thus, it is very cost effective.

Senator Settwzmn. Thank you very much.
[The prepared statement of lfr. Polloni follows!]

PSEPABED STATEMENT 0? Mn. PRIM POLLONI, EXECITTIVIII MEMOS,
PENNSYLVANIA ASSOCIATION FOR RETARDED CITIZENS

Mr. Pot.t,oxt. Approximately one year ago, Mr. Brown from the Pennsylvania
Association for Retarded Citisens appeared before this distinguished panel to
present testimony on Senate Bill S. which provides the potential for improved
educational services to the handicapped children of this Nation.

At this time Mr. Brown referred to the Pennsylvania case and interpreted Its
impart and the resulting concerns that this organisation had, Since that
testimony was given to you. some changes have taken place and we would like
to outline these changes for you.
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After almost three years of experience with the Right to Education Consent
Order and its implementation, we offer the following information and sugges-
tions:

The final consent order of the Court was rendered in May 1972. To this date
there is still resistance ou the part of some school districts to implement the
order either in spirit or letter. Pennsylvania has been considered a progressive
state regarding educational services and fiscal commitment of support and yet
the Right to Education action has identified approximately 16,000 pemns who
were previously denied a free public education by the Pennsylvania Depart-
ment of Education and its local school districts. Recent census material taken
from door-to-door review has identified additional numbers of children, but
suggestv, an additional 3,000 school-age children might be identified across the
Contmonwealtli. I will not be surprised if larger numbers are identified as more
detailed census materials are available.

From Pennsylvania's experience, I would say that it is absolutely imperative
that aggressive steps he established involving concerned representatives and
parties interested in the handicapped to assure continuous census to identify
the handicapped and to assure the provisions of appropriate education and
training programs; however, this identification process must be safeguarded so
that its integrity can be guaranteed,

I. IDENIIVICATION

Although the Pennsylvania program for identification of the mentally re-
tarded was extensive and involved not only the Department of Education but
also the Association for Retarded Citizens, the Department of Public Welfare
and other interested groups, there are still mentally retarded individuals who
are in mental health facilities and child welfare shelters, penal institutions or
elsewhere who have still not been identified. The program of identification was
also limited in that it focused only on the mentally retarded and not on all
handicapped.

2. QUALITY Me EDUCATION

The location of children is only a minuscule part of the effort to educate.
The major portion of the Pennsylvania action and the important wording of
Senate Bill 6 is in the phrasing of "free, appropriate public education and
training." Most of the newly identified children have been the more severely
handicapped. Initially in the establishment of classes, a lot of apprehension and
pessimism prevailed because many educators felt that traditional education
was not appropriate to the more severely handicapped mentally retarded
person. Therefore, in Pennsylvania a Right to Education Office was established
to assist in identification of children, but secondly and more importantly,
providing a training section to develop training seminars and workshops to
retrain teachers in development curriculum and methods of teaching for the
more severely handicapped child.

This program has achieved some levels of success but is still far from
adequate. The four desk officers. established upon the suggestion of Thomas
allhool, Esquire, were charged with the responsil,tlity to monitor programs and
services, has dwindled to two and their responsibility has been altered making
true monitoring unobtainable at this time. It has been clearly evident that
teaching institutions must provide new courses of study and techniques to
prepare personnel to meet the new challenges demanded by free public educa-
tion to all handicapped children. Yet, the action on the part of the universities
and colleges has been very slow. Problems still remain because of the !nude-
fleetly of teachers enamor class settings to meet standards of appropriateness
for /40U10 children,

theme school districts still attempt de facto exclusion practices rather than
seeking ways to develop appropriate areas and settings to create the atmos-
phere for learning and training. With the encouragement of additional federal
dollars, perhaps many of these challenges will be more readily met. it has been
interesting to observe the programs that previously had been considered
impossible or impractical had now been demonstrated to be highly productive.

The Pennsylvania ease provides for a zero reject concept. There are numer-
ous testitnonles already on record to support tills premise that every child must
be afforded a free public program of rditentIon and training. We are extremely
encouraged that the language of Senate 11111 0 recognizes the Promise of zero
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capped are very real and they must have every possible resource applied to
them for the process of education to enable them as students to achieve their
greatest potential. Therefore an accounting of capital expenditures as well as
personal cost on a specific per capita basis must be required to encourage the
appropriate application of resources to the handicapped.

Although we have outlined many problems, we heartily support all provisions
within Senate Bill 6. In fact, without Senate Bill 0, many more problems will
continue to plague the education of the handicapped. We feel that we have
learned a great deal through our experiences in Pennsylvania and we will be
happy to answer any questions that you may have of the Pennsylvania
experience. Thank you.

ADDENDUM STATEMENT

Mr, Pou.oNt. In anticipation of the expiration of the term of the Masters, the
Pennsylvania Association for Retarded Citizens has reviewed the experience of
the first year of implementation of the Right to Education Decree with a view
toward modification of the existing structures for implementation and institu-
tion of remedial effort .+ to correct recurrent impediments to complete enforce.
went of the decree throughout the Commonwealth.

In brief summary, PARC suggests a two-fold structure of responsibility for
monitoring and enforcing continued implementation after the expiration of the
Masters' term. Within the existing structure of responsibility among State
agencies, PARC suggests that the authority and responsibility of the Right to
Education Office be expanded and that the office report directly to the Secre-
tary of Education either through tt Deputy Secretary or through the Commis-
sioner of Special and Compensatory Education. The Right to Education Office
would have primary responsibility for monitoring the integrity of implementa-
tion throughout the Commonwealth and for insuring enforcement of the rights
of retarded children of school age.

The responsibility of the Right to Education Office would be supplemented by
the efforts of the Local Task Forces and the State Task Force, with the
responsibilities and authority of the Local Tusk Forces redefined in accordance
with the previous suggestion of PARC. The Local and State Task Force
structure would provide the Right to Education Office with a viable mechanism
for additional monitoring at the local level and for communication of problem
arms. as well as assisting in the resolution of impediments to implementation
through the authority and influence of the members of the State Task Force.

In addition to the restructuring of the Right to Education Office and of the
Local and State Task Forces, PARC is concerned over the need for additional
training of Due Process Hearing Officers and for modifications to the due
process notice and evaluation forms which are distributed to parents at the
time of a change in educational assignment,

The recommendations of PARC are set forth in greater detail in the
attachments to this memorandum. These recommendations are advanced for the
consideration of the Masters in their final report to the Court, and as a basis
for discussions between PARC and the interested State agencies with respect
to areas of common concern and agreement.
Proposed organizational structure to insure continued implementation to right
to education

Location and Itcmponnibility of State Tank Force
1, The State Task Force for assuring the right to a free public education to

all school aged mentally retarded persons, shall be a representative group of
four parties representing the Department of Education, the Department of
Welfare Office of Mental Retardation, the Governor's Of and the plaintiff,
the Pennsylvania Assoc ation for Retarded Citizens.

2. The State Task Force shall be free standing and shall have ultimate
responsibility for monitoring and assisting in implementation of the amended
consent agreement and of COMPILE throughout the Commonwealth of Penn-
sylvania by using the instrumentalities of each agency of government rept*
anted on the State Task Force.

3, The State Task Force shall provide guidelines for the Local Task Forces
and shall use the Instrumentalities of the Right to Education Office to accom-
plish its responsibilities by directing the Right to Moreton Office to carry
forth specific tasks, or to gather certain data germane to the evaluation of the
level of implementation.
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II. &omit!), Mies of the Department of Education
I. The ultimate responsibility and authority to assure a free public education

appropriate to the educational needs of each school aged mentally retarded
child shall lie with the Secretary of Department of Education.

2. The Right to Education Office shall be primarily an instrumentality of the
Secretary of the Department of Education to provide the necessary assistance
to Education Action. The Right to Education Office shall also support the tasks
of the State Task Force.

III. The Right to Education Office
I. The Right to Education Office shall report directly to the Secretary of

Education through his designated officer whether the Deputy Secretary or the
Commissioner of Basle Education. The level of reporting and responsibility
shall not be less than to the Commissioner.

2. The Right of Education Office will maintain field officers who will review
the continued Implementation of the amended consent agreement in every
Intermediate Unit area within their jurisdiction and the School Districts
therein.

a. The field officers will review requests for due process hearingshind assure
their Implementation.

b. The field officers will review problems originating in intermediate unit
areas or within Local Task Forces, and will report the problems if unresolved,
to the program director of the Right to Education Office as well as, to the
State Task Force.

c. The field officers will also he responsible for visiting and reviewing the
suitability of the facilities being used as classrooms for the mentally retarded.
This will be considered an extension of the responsibilities of the Department
of Education, but in those instances where there are substandard conditions
and facilities, the field officers will report these immediately to the Director of
the Right to Education Offiee and subsequently to the Deputy Secretary and
Secretary of Education, Corrective action shall be initiated immediately to
encourage a better learning environment for each of these.

3. The Right to Education Office shall also carry out tasks to implement the
amended consent agreement as assigned by the State Task Force as it meets
from time to time,

4. The Right to Education Office will be responsible for and institute a
system of effective monitoring of all cases involved in the Right to Education.
All placements and reassignments will be reviewed annually to determine
progress and appreciativeness of the placements.

IV. Responsibiltirs of the Department of Public Welfare
I. The Secretary of Public Welfare shall direct the supervisors of program

staff with residential facilities and community programs for the mentally
retarded to cooperate fully with the Department of Education and its instru-
mentalities in order to provide the appropriate program of education and
training to all school aged mentally retarded persons wherever they may reside
within the Commonwealth.
Critique of the recommended changes in the due process and evaluation forms

The proposed changes recommended by the REO in relation to the evaluation
forms are needed, and especially those forms that give medical information
about the child. The recommendations made by Dr. Allen and Mr, Knapp that
the child's medical history be included in the child's health record is something
that should be practice, Hopefully when such information is inter-
preted for use in the classroom, this information will b in "the teacher's file.

We are disappointed, however, that the REO has not gone beyond the
information to be gathered to what happens after the evaluation has been
completed, that is. the deeisionmaking processes for arriving at the appropri-
ate placement, It has been our experience that this process leaves a great deal
to be desired in the way of parent involvement and involvement with the local
school district in which the child resides, We cite these conditions and suggest
they are significant to warrant Milt, changes.

A child's educational experiences, to be productive, depend upon good comm.
olcotlos between parents and school. This begins with the first point of entry
into the eduentionol institution, i.e., 'the loval school district, As a result of
rertain children being served by intermediate units or other districts, local
school districts have become more segmentary where special education Is
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concerned than ever before. Often they tend to lease services for the mentally
retarded from schools and intermediate units, except perhaps for Pittsburgh
and Philadelphia. 'this is especially so in the case of the trainable and severely
retarded child. As a result, the local school district in which the child remideh
and the parent has a voice, has had very little involvement with parents or the
child in the placement process or with the child's given program, except for a
hearing.

Often the retarded child is placed in a program in another town, perhaps a
distance of 20 miles away, and it is difficult for the parents to communicate
with the teacher or visit the school. To contact the supervisor of the program
In the 1.11. may also be difficult, for the office is in another town miles away.
Furthermore in many instances local school districts do not have their own
school psychologist and those who are available for the I.U. are overworked
and have little time to spend with children or for counseling. Yet, psychologists
give information of a very personal nature to parents who, in turn, find them
inaccessible when needed. These services are most valuable, but to be effective,
they should function as consultants to others who may be of valuable assist-
ance in the proper placement of the child; specifically the local school district's
counselor. In light of these conditions, we offer the following recommendations.

Consider the following changes in initial placement and transfer of educa-
tional assignment and notification of right to Due Process:

1. Upon referral from the local school district nr other sources, or on request
from the parents for evaluation, the psychologist will evaluate the child
according to recommended stipulations in the new forms. Hopefully, part of
this activity will incorporate a visit to the child's home, having a two-fold
purpose, First to identify evidence that may contribute to the child's learning
process and second, to give parents information about the child's need for
special education,
The Training of Hearing Officers

The hearing officer is scheduled for a hearing without knowledge of the
existence of programs in the district, without any knowledge of the child, but
with n framework of internal bins of his own. Tn date there has been little
consistency in trying to deal with this particular bias.

Experiences of hearing officers and interpretations of other people have led
us to believe that the hearing °direr is to enter the situation with as little
prior knowledge of the situation as possible and that he is to make decisions on
appropriate education for the child based on findings of facts presented to him
during the hearing. We feel that this is an impossible job to accomplish in the
context of a hearing. Tt is impossible to understand from a description of that
which exists in the school district. it is impossible to understand that Which is
unique about a particular child with only a description. We feel that the
hearing officer should be familiar with what is in fact available educationally
in the community and whet is in fact unique about the child. To have
knowledge in both these areas available prior to the hearing is not a biasing
factor if one looks nt the process in terms of that child and that child only. In
our experience it becomes quite clear that ignorance is not bliss and that a
hearing officer's first and only duty is in relation to that individual child.

The inconsistency in the conduct of the hearings seems to point to a
weakness in training. Tt has been said that the inconsistency is necessary so
that the hearing process is flexible and relates to the individual child. since
many of the hearing officers do not even have any contact with the child it is
difficult to grant this as the reason for its inconsistency.

At this point our suggestions on training for the hearing officers would
include four, three-day training sessions spread out over a period of four
months. The first should 'pal strictly with the legal ramifications and
interpretations of the hearth t process and the consent agreement to be con
ducted by the Deputy Attorney Cleneral and the Attorney for PARC. This
suggestion comes primarily from the concerns stated by the Right to Education
Office and by others involved that the most frequent errors made in the
transcripts of hearings were errors in law, The contents of the first session
would deal specifically with: (1) the Consent Agreement, (2) the Attorney
eleneral's Opinions and Pehnol taw.

The spend session should deal specifically with pinpointing appropriate
programming. This 4ession milonld he conducted by recognized experts in the
field of behavior modification and nmeriptive programming.

The third session should deal with getting at personal aspects of the child
through short interviews prior to formal hearings, This session should he
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conducted by recognized experts in the Held of personal assessment and
counseling and minium!.

The fourth training session should deal specifically with programs available
in each of the Intermediate Units, This should he conducted by supervisors of
special education programs in the intermediate Units.

We feel that i he hearing officers at present are not equli% I to deal with the
complexities involved with assessing appropriate programs for a en;1.! without
much more backup provided. We suggest that the training sessions would do
much to approximate the conditions whereby the hearing officers can fulfill
their responsibilities. Since the hearing officer system is so new we would
suggest that the decisions be researched and a finer determination be made of
errors is the !tearing officers' conduct and is the inflirmatnot upon which the
hearing of decisions have been based. To date we know of no consistent,
uniform study of the characteristics of the hearing officers and the implications
that they have on the types of decisions that have been made. We know of no
attempts to follow up hearing officers' recommendations to see if they have
been implemented. We therefore suggest that such research be carried out in a
timely fashion so that adjustments may be made to insure efficiency and
appro.,,riateness in the hearings.

I Fite prepared statement of Mr. Maktwlt follows d

PREPARED STATEMENT OF GARY J. MAKUCII, DIRECTOR, BUREAU OF CONSULTING
SERVICES

Mr. MAKUCIL At the present time over 15,000 of Pennsylvania's mentally
retarded citizens are housed in residential facilities such as State schools and
private institutions.

A major goal of the Department of Public Welfare, Office of Mental Retarda-
tion is deinstitutionalization. Deinstitutionalization means seeing that those
mentally retarded citizens currently residing with their families remain in the
community, as well as seeing that those persons residing in residential facili-
ties are returned to the community.

Research has revealed that one of the factors which contributes to institu-
tionalization of mentally retarded persons is a lack of appropriate programs at
the local level. For the school age individual, a free public program of
nppropriate education and training is essential.

We feel that passage of Senate Bill 0 would reinforce and broaden the scope
of programs and services which were initiated in Pennsylvania as a result of
the historic Right to Education Consent Agreement.

Speelfically, we feel that the following provisions contained in Senate Bill 0
will ha the greatest benefit to handicapped children, first, the requirement
that each local education agency maintain an up-to-date "Individualized written
program" on each child; second, the right Of parents to due process when their
child's educational assignment is changed; third, the annual evaluation of the
State's program; fourth, that handicapped children shall be educated within
the regular educational environment Wherever possible; fifth, and most impor-
tant, the evaluation of the State's procedures for the institutionalization of
handicapped children. Including classification and commitment procedures, ser-
vice provided within institutions, and an evaluation of whether institutionalisa-
tion best meets the educational needs of such children.

We feel with proper monitoring at the Federal level, the latter provision
could be the vehicle to reverse the longstanding trend toward institutionaliza-
tion of handicapped persons, particularly the mentally retarded.

In summary, we in the Department of Public Welfare, Office of Mental
Retardation feel that Senate Bill 0 would go a long way toward assuring that
handicapped persons of school age receive some of the rights they have long
been denied,

(The prepared statement of fir. Coyle follows

PREPARED STATEMENT OF FRANCIS X, COYLE, DIRECTOR, GOVERNOR'S OFFICIO Vol
HUMAN RESOURCES

Mr. flovt.t. Mr. Chairman and members of the Subcommittee on Handi-
capped. thank you for permitting us to present our views on the intent and
provisions of "The Education for all Handicapped Children Act".

We consider this opportunity a privilege arts appreciate your willingness to
conduct hearings for the purpose of learning more about the educational needs
of handicapped children in our Commonwealth.

34-430 0 .74 - 24
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We support this legislation because :
(1) It Is our belief that the test of any enduring civilisation historically has

been found in the consideration given to its weakest members
(2) It Is our belief that the handicapped citizen has the same right to

education, recreation and employment as the non-handicapped citizen, to reach
his potential as a human being.

(8) It is our belief that every person has a right to full care, education and
rehabilitation, and that public educational services must also be provided for
those whose handicap is so stvere that they cannot attend public school classes.

(4) It is our belief that the handicapped person is an integral part of any
community and that for too long he has been relegated and segregated from
the mainstream of society.

Senate Rill #6 will have the power to alter the lives of millions of children.
It will give hope to families who, until now, have struggled againid formidable
odds. In Pennsylvania it will provide a broader scope to our present Special
Edueation Program. Day school education and training of physically handl-
Nipped children in Pennsylvania began in 1902 when Peter A. B. Widener
endowed the Widener Memorial School in Pennsylvania as a private institution
for handicapped children. Since 1941, this school has been operated as part of
the public school system of Philadelphia.

Passage of legislation in 1049 provided funds for the support of programs for
the handicapped. Futther legislative changes in 1068 and in 19543 made it
possible for counties as well as districts to operate facilitiesall supported in
part by Commonwealth funds.

Startling changes have occurred within the past two decades. In 1954, 47,000
handicapped children received special education. This figure grew within the
ten-y( Ar period to almost 180,000 exceptional children receiving special educa-
tion services and this was exclusive of those enrolled in classes for the gifted,
the modally-emotionally disturbed and children in private schools. A report
from the Pennsylvania Deportment of Education indicates that in 1972-78,
169,875 children were enrollei in elementary and secondary special education
programs and services.

The Right to Education Program for the mentally retarded, as a result of
action taken by the Eastern District of Pennsylvania, U.S. District Court, has
increased educational services across the state. Innovative and imaginative
programs. unheard of ten years ago, have been initiated through the combined
efforts of concerned public and private persons committed to the philosophy
that all children have individual rights which cannot be denied.

Pennsylvania proudly considers her leadership role and her Right to Alum
Hon Program as a map,' rtep In national educational history. We attribute the
success of this program to leadership provided by our State Department of
Education, Its Secretary, Commissioner of Basic Education and the untiring
efforts of staff in the Right to Education Office and the Division of Special
Education.

Thus, your proposed legislation will have a different impact on Pennsylvania
than on many other states. It will he for us not a beginning but an extension
of services. It will be for us a new thrust. It can be the support we need to
more fully implement changes in administrative and new operational ate
proaches to public school programs which vitally concern community leaders.

The complexity of producing change in local school districts and to enact
Federal or State Legislation was dramatised ten years ago.' At that time you,
Senator Sehwelker, as a member of a task force preparing the voluminous
Comprehensive Mental Retardation Plan, initiated action for passage of the
Pennsylvania Mental Health/Mental Retardation Act. It was then that re
emphasis was placed on the importance of community leadership and participa-
Hon,

Pennsylvania's population of handicapped children In the 0-21 age range
exceeds the combined populations of such children In 19 other states. Despite
this fact, our goal remains quality not quantity education. Thus, the sponsors
of the bill are to be highly commended for considering the need for funds to
provide monitoring and field teohnleal assistance which, to ensure quality

programming, Is remtired at the white level on n rather massive meille. bunted
the iltimate responsibility of nehieving minty education lies with the local
school districts, but without nouronrinte guidelines and leadership at the Witte
level, uniform patterns are seldom developed, and even valued teachers fall to
achieve their best results.

L_
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Moreover, we wish to point out that this bill goes further than that
recommended In 1970 by Forum 12, entitled, "Children Who Are Handicapped",
at the White House Conference on Children. At that time they stated: "We
recommend legislation that will make the development of high quality pro.
grams mandatory for handicapped children through age three."

For this reason, we respectfully request that following passage of the
legislation, when Federal guidelines are being developed for implementation,
that concerned educators and officials from Pennsylvania and other states be
invited to assist in their formulation. Our request stems from the fact that
during operation of our first twoyear developmental period of the Right to
Education program, lessons already learned could readily apply to procedural
and operational facets of the new legislation.

In conjunction with provisions, us provided in the Developmental Disabilities
and Facilities Construction Act of 1970, and The Vocational Rehabilitation Act
of 1973, Senate 8111 *6 can be the means of providing needed educational
services. but as important, facilitate coordination of programs involving life.
span services to the handicapped. The latter will strengthen our overall
educational system, and produce beneficial effects not only for the handicapped
and their families, but for the entire community. We thank you.

Senator SCIIWEIKER. I'd like to say that this Panel will conclude
the morning session of our hearing and at two o'clock we will resume
our hearing with the Local Implementation Panel.

This committee stands adjourned until 2 o'clock.
[Whereupon the hearing was adjourned until 2 p.m. the same

day.]
AFTERNOON SESSION

Senator SCIIWEIRER. The second session of the U.S. Senate Sub-
committee on the Handicapped will please come to order. We'll call
our fourth witness today, the Local Implementation Panel, and I ask
the members of that panel to now come forward please, and sit at
the table in front of me.

I think we'll handle this panel, if we may, the same way we
handled the other panels. We'll have each of the panel members
insert his formal statement in the record at the conclusion of testi-
money of the panel members but then let them summarize as much
of the statement as they would like, and any emphasis on any matters
which we covered earlier even though it's not in your statement will
certainly be in order. So let's start on my right and if you would,
identify yourself before you begin.

STATEMENT OF WILLIAM WOLFINGER, SPECIAL EDUCATION,
HAMBURG STATE SCHOOL; ACCOMPANIED BY ELLEN SOMERTON,
COORDINATOR, RIGHT TO EDUCATION PROGRAM; RICHARD D.
SHERR, DIRECTOR, SPECIAL EDUCATION, LANCASTERLEBANON;
RUTH SCOTT, DIRECTOR, SPECIAL EDUCATION, PITTSBURGH;

. EVERETTE McDONALD, SUPERINTENDENT OF SCHOOLS, BUMS
COUNTY; AND LAFAYETTE POWELL, ASSISTANT DIRECTOR,
SPECIAL EDUCATION/INSTRUCTION, PHILADELPHIA; A PANEL

Mr. WoLrixozn t Senator Schweiker, my name is William Wolfin-
ger and I'm from the Itninhitrg State School. Since we're going to
give a retsina of our formal statement, I'd like to simply mention five
convents that I have that I hope can be included in this act,
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The first thing, of course, which comes to my mind, which is very
striking, is the need for physical facilities. These institutions are
prime facilities in themselves for the care of the sick, we'll say, and
to meet the needs health-wise, but when it comes to program facilities
they certainly do not have it. We must consider some way of either
renting additional space, providing money for that, or if T could
even suggest, that modular semi-permanent type buildings be pro-
vided that could be moved from place to place when populations tend
to change, and they will fluctuate I'm sure.

There's another concern I have about auxiliary services because
normal children in the schools are receiving art. and music normally
in the everyday program. However, here in Pennsylvania music and
art are denied special education children unless the particular local
school district is willing to extend it, to them from their general
education fund. I'd like to extend these auxiliary services to include
physical therapy, occupational therapy, speech and hearing, and
psychological help for the particular population of State schools. They
are absent there and we need them desperately.

I'd say we need a longer period of time of involvement with these
special services and therefore I'd like CO suggest possibly considera-
tion for a 220 day year for those children so that there's no regres-
sion taking place over the customary 3 month summer vacation.

Senator ScuweiKen. You said 220 as opposed to what?
Mr. WomNotni. 181) presently for the regular public school.
This morning we mentioned the fact of the high costs, but cer-

tainly the need for transportation both on grounds of the State
school as well as from the grounds to community based facinties is
something that's very imperative.

I think I'd be remiss if I didn't mention something in connection
with pre-school children. Although we presently have very few of
these youngsters coming into our facility, I'm sure there are some and
they should be immediately brought into the program. I think we have
to consider more sonic of the older population who mentally are chil-
dren and have never benefitted -from the public education. They're still
being sidetracked and forgotten.

Thank you.
Senator St:Immo:R. Thank you. Let's go on to the next one, will

you please identify yourself for our reporter and p ahead.
Ms. SOMEwroN.: Pm Ellen Somerton. Coordinator, Right-to-Edu-

cation Classes for Intermediate Unit. No. 19, which is in the Scranton
area of the State of Pennsylvania.

I was asked to MIRe here today to speak from a reference point of
the teacher in the classroom and from my reference point as supervi-
sor. I am a former teacher of the profoundly retarded. Some of the
things that. T would like to comment. on regarding the present right,
to education program in the State of Pennsylvania and Senate bill 6
are these: regarding education as it. now stands I think that. it's
absolutely necessary that in order for the right to education to be
universally agreed upon we have to change our concept of what
education is. For too. long we have considered education as. only read-
ing, writing, and arithmetic. This is no longer appropriate with the
children that. we're concerned with at t his time. To go along? with
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this I think we are much in need of appropriate teacher training in
the areas of curriculum as evaluation tools.

The curriculum as it needs to be for this type of child is most
heavily involved with the sensory development areas, motor develop-
ment and self-care skills and language read in those skills. These are
skills that presently are not being taught to college students in our
kcal training institutions.

I might also speak about the evaluation tools. Presently, not re-
garding the developmental scale, we have very, very few evaluation
tools and these are things that we have to begin looking at.

At this time Pennsylvania is only involved with right to education
in the area of the mentally retarded. I don't think that we can deny
education to any handicapped children, and at this point we are not
reaching all the handicapped children.

To look at future needs I see three areas, the first of those being
the area of personnel. We've received very little financial assistance
for such personnel as physical therapists, doctors, nurses, and occupa-
tional therapists. In working with severely and profoundly retarded
children, these are absolute needs.

In the area of programing I agree with Mr. Wolfinger regarding
the 220-day school year. It's absolutely necessary that we have con-
sistent programing. I might also add that especially in our interme-
diate unit wiore dealing quite heavily with children living in private
licensed facilities. We might look to coordination with these facilities
so that the activities that are carried on during the course of the day
with the teacher and child also be followed through. It is an absolute
necessity that carry-over and consistent handling of the child be
present in order for that child's development.

Finally, in the area of material and equipment. If we are going to
change our ideas about proper curriculum we also have to move from
textbooks, workbooks And overhead projectors to such things as ther-
apy spoons, prone hoards. large mats, and types of equipment that
are absolutely necessary for this child. Thank you.

Senator SCHWEIKER. ilow long have you been head teacher in your
Right to Education Program?

Ms. Sommow. 2 years.
Senitor SCHWEIKER. Since the inception of the program?
Ms. SoMERTM. 'Yes, since September of 1972.
Senator SCITIVETICER. Just another question about the program it-

self. How many students does your program encompass and what
geographical areas

Ms. SomEtrrox. We are in a four county area Wyoming, Lacka-
wanna, Wayne, and Susquehanna. At the inception of the program
we had approximately 40 children; this school year we have 150
children in the Right. to Education Program.

Senator SenwEtxtn. And bow do you feel the program is being
accepted by the community at this point in time?

Sommerox. Very much so, however, I have to say that at least
90 percent of our children live within private licensed facilities. Our
largest jump was when we began last year. one of the directors of a
private licensed faciliA: was not in favor of education. She felt that
there was nothing that could be done other than custodial care. After
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1 year of the program she consented to give lls the mimes of the rest
of the population in that private licensed facility to be put into
classes for the severely and profoundly retarded.

Senator SCHWEIKER. Before this program was started up had you
had an opportunity to do much work in this area previously?

Ms. SOMERTON. Yes. I was involved in the title 1 ESEA Oki
project fundeni nailer ?Talc Law Si1-31.8,,wltielt was a pilot project
in a private licensed facility which involved education of severely
and profoundly retarded children.

Senator SCHWEIKER. Thank you very much. Let's go to the next
panel member.

Mr. SUERR. I'm Richard Sherr, Director of Special Education
Services of Lancaster-Lebanon Intermediate Unit 13.

Thank you, Senator, for the opportunity to bring you remarks on
Senate Bill 6. TIVP been asked to make remarks from two vantage
points, that of a hearing officer in the right to education process, and
also as a Special Education Director for the Intermediate Unit.

You are aware of the Right of Education Act in Pennsylvania so
I won't recount that, but I would like to bring forth some feelings
that I have gathered as a hearing officer and make some reference to
testimony presented this morning relative to parents being frightened
or being overwhelmed by the process. Asa hearing officer I don't
believe that's quite the case. I think parents being average people are
not always articulate and not able to express their feelings, but I
haven't felt them to be overwhelmed or frightened. They really have
gotten their point across although they've done it in a way that we
educators might not be totally familiar with.

I'd like to also react that I think an independent Right to Educa-
tion Office is a viable institution, a viable office, that can operate as
part of State government, but so it's not attached totally to State
government. I've seen cases where they've had some clout with school
districts. I think that is a viable office.

Finally, I'd like to reaffirm the need for the hearing officer or a
similar process whether you call it hearing officer or whatever it
would be called, which would act as a prod or an advocate or in some
way encourage school districts not only to develop a program, but
then to assure delivery of that program to every child.

Those are my major feelings on the hearing officer in that process.
You may want to question on that later.

I'd like to react now as a Special Education Director of an Inter-
mediate ?nit and emphasize the need that I feel for Federal support
for education of the handicapped. Everyone in this room is aware of
the high cost of education for the handicapped, running from almost
5 pereent higher to as high as 300 percent higher. And because of

these high costs, it's sometimes easy for local school districts or State
government to move may from that concern and move their money
into other areas: Special education requires not only education, but
also states that ancillary services such as physical therapists, occupa-
tional therapists, social workers, psychologists, instructional advisors
are all essentials. T, think these are the kind of service's that will mine
with increased fends to eduention of the liandieapned.

In regards to State-wide implementation, T hnd the pleasure SPV-
ern' weeks ngo to work with the Rocky Mountain Regional Resource
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Center and with the several States out West in trying to deliver a
right to education program to the constituents of those States. They
had seine very tine plans and some very fine thoughts. The stumbling
block that they expressed was dollars. I think Senate fill 6 could
provide some way of moving around that particular stumbling block.

Finally, T have a concern regarding right to education in Pennsyl-
vania i% kiMi, it i currently addressing only As mentsii7 retarded.
There are other areas of exceptionality that should be included in the
right to education in the same way that the mentally retarded are
included. You may be aware that. Pennsylvania has had some problems
in funding of special education in this past year, and currently it does
not haVe the funds to implement programs for the emotionally
disturb d.

I have two final concerns relative to Senate Bill 6. My one concern
would he that with the coming of Federal dollars, States across the
country would divert money now being invested in special education
to other purposes, and we in special education would not be any
further ahead. The second major concern that I have is in regard
to early intervention. We heard testimony early this morning that
early intervention does have a pay-off. I'd like to see some way that
we could address the needs of the preschool child entering into their
lives as early as possible to make a better impact. Thank you.

Senator ACHWEIKER. There is a maintenance effort provision in the
hill, and if yon have a chance to look at it maybe we can get a
reaction after you do.

Let me ask you, sir, how is your time apportioned between being
Education Director and Hearing Officer? It probably varies a lot but
could you give me an idea of what your time requirements are?

Mr. SIIERIL That's a good question and one that I've been con-
cerned about and I usually attempt to schedule Right to Education
hearings in late afternoon or evening, because I feel my major
purpose is backing in these units. So therefore the Right to Educa-
tion process, the due process hearings does not really take too much
time from my on-the-clay job in the Intermediate Unit, it takes a lot
of evenings.

Senator Scowznan, All right. Thank you. Next we have Ruth
Scott.

Ms. Scow. My name is Ruth Scott. and I am the Director of
Special Education in the Pittsburgh Public Schools for Intermediate
Unit Two, because Pittsburgh aml public schools and the Intermedi-
ate reit are one and the same thing.

would like to make statements about comments that were made
this morning in reference to your opening remarks, Senator. You
had indicated that ynii were interested in becoming familiarized with
how due piuress wbil regard to right to education was implemented
in Pennsylvania. And there were some statements made this morning
that T fee.1 I would like to speak to.

Pittsburgh lind one of the three grants for the door-todoor census.
And let me say the i felt that the door.to-door census in Pittsburgh
really did not' tirur,de us with tiny basic information that we didn't,
already hilye. in fact us I'm beginning to look now as the State
schools and hospital; are referring to us children who are enrolled or
institutionalized their, we've finding that parents did not report this
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in massive numbers, significant numbers. This becomes a difficulty
for us in meeting the institutionalization problem if these youngsters
arc returntAl to the Pittsburgh public schools.

I would also say that in regard to the due process hearings,
we have had no adverse reactions from parents. They appear to
understand very clearly what the due process is all about. Every
youngster who was in a program for the mentally retaxchai in Pitts-
burgh, and we have processed over 3,000 of these now in the city in
the last, 2 years, has apparently been able to deal with this matter. I
would say that the wording of the due process is cumbersome and
requires much explanation by supervisors, teachers, principals, and
my own office,

'I would also say that the identification of the mentally retarded is
going to differ vastly. depending upon the areas in which it's con-
ducted. In an urban area you may have degrees of retardation which
are results of socioeconomic factors and you may also have those
people who are truly mentally retarded rather than functionally so.

I would also indicate that the monitoring and evaluation discus-
sion which ()mitered this morning is one that should be undertaken
seriously by funds that. are placed within programs for educational
purposes. I think that the monitoring of the programs is an absolute
essential in order to ascertain that the moneys are allocated for the
handicapped and that they go to the handicapped. The evaluation of
the programs should he ongoing and continuous with good- State
plans, good intermediate unit plans, county plans, and good district
plans, in order that parents, or the consumer, can be absolutely. aware
of the kinds of things that are provided for their children. Ao these
are the points that. I wish to react to from this morning's testimony.

For my own purpose of review of Senate bill 6, my major concern
is one that I've expressed in my prepared testimony, which is that
many times Federal funds are given to States or school districts and
when the termination of those funds occurs, termination of programs
occurs. And it would be a terrible thing if we were to initiate and
expand progratet: for the different handicapped areas, because the
Senate bill does address itself to many more disability populations
than the mentally retarded, and after these programs would be
initiated to have those programs terminated.

. My one area of concern particularly in the Pittsburgh city schools
at this point in time is that population who are known to be and
have been identified as being severely emotionally disturbed and for
whom we do not have sufficient services and programs provided. It. is
not an overstatement or an overexaggeration to say that I could
double the number of classes for September of this corning school
year if I had the funds. lint once those services and programs are
offered I would want to be able to assure the youngstersin fact the
youngster4 themselves are interested in ongoing kinds of services--
that these services would not cease anti desist once the Federal
funding program ran dry. And certainly the State Department, of
Education at this point in time would have to double the amounts of
money that. they nre presently expending if they were to deal with
this parricidar populat ion.

I'll be glad to answer any miestions that you might have.
Senator SCHWEIKER, Thank you. We'll go on to our next witness

and then come back and ask questions of you later.



BEST COPY AVAILABLE 1523

Mr. MCDONALD. My name is Everett McDonald and I'm the super-
intendent of schools in the school system in Bucks Comity. I have
laid before you testimony that you might like to follow and the best
way to appronch this from my point of view is to just go down it very
quickly and give you highlights.

This is divided up into an abstract which lists everything that's
been said into one page. And then a statement of philosophy, what's
being done in a typical school district in Pennsylvania, and we figure
ourselves as typical. What financial conditions we face in order to
continue to do what we're doing in programing. And then what
desired improvements we think that Senate bill 6 might do for us.

On the first page, or page 1, "Statement of Philosophy," I think
it's the philosophy of most school districts that they want to provide
a program for all children and also an equitable program for each
child. There is a difference of what we mean by the two, but it's a
matter of degree, it's n mutter of finances, n matter of ability to do so.

We also feel that there should be a shared responsibility within the
local, state, and Federal Government. And if we could help each
other we feel we could do n better job there,

Also we feel that children should he thought of as different, people
because they have different problems, they learn differently, they
have different achievements, and so we recommend that we accept the
philosophy of differentiation which rails for different ways of report-
mg to parents, different ways of achieving our goals and different
sets of objectives and so on.

On page 2 we try to show what, a typien1 school might. do and to
what degree, and so we've listed here what, was done in Centennial
Schools as far us mentally retarded classes and the number of chil-
dren involved. Then we worked with the intermediate unit. No. 22,
using our buildings. We also have programs in which our children go
to intermediate classes outside our buildings. And then We have
children in private State approved schools with 48 children there.

At, the bottom of that. page 2 is an area which is extremely
important and that is that we hove a specially designed school for
children which we rail special education students, which includes the
whole gambit, except hard of healing and deaf. We also feel the hist

iword is very important and that is youngsters get labeled and they
stay in one place the rest of their lives. We feel that. ehildren should
go in and out of the mninstrentn, In other words they should work
with other children and they should be able to go to normal classes
and back to their special classes. And they should be, in special
situations where it. benefits them nt the moment but there are times
when there's more benefit to being elsewhere. And so labels should be
temporary and as long as necessary. We hope never permanent.

On page 3 we thought it would be interesting to show that as much
effort as you might give you still have problems. And if you live in a
typical suburban community outside of a large city, you may run
into the same figures we 1111ye here, I cull your (Mention to jiist
about, four of them. When your enrollment increases by 743 percent
over n 20-yenr period and your property assessment only goes up 228
percent, nnd the Slut(' reimbursement is going down and you are now
at 1.5 percent Merlins(' but decreasing, and you ire a property
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owner with the same home he lived in 10 years ago, 20 years ago, who
is now paying five times as much tax as he did before, it's still
extremely important for us to put programs in or to extend pro-
grams. Many people think of school as a place where children go to
read and write, but they don't. if there's no place for them. So to
serve these children calls for extended funds.

Now, pages 4, 5 and 0, are lists of things that might he done if we
had more funds or we had opportunity to expand our program. I
asked the question which a superintendent never asks, and that is
what would you do if you had all the money you wanted to run your
program, and so I got. 29 suggestions before I stopped writing and
typing these.

Senator SCITWEIKEIL We're afraid to ask that question in Washing-
ton.

Mr. MCDONALD. I know it. This should be on the first page, but I'd
like to call your attention to about five spots. If you look on page 4,
the last letter "E", we now have the right to not graduate. In other
words a ehild at 17 or 18 years of age may say that even though you
have carried me along up through the high school and have a lot of
programs I prefer to stay until I'm 21. So we have a potential of 60
to 100 youngsters per year who might ask for that.

On the next page, item "F", we think there should be funds for
conducting in-service programs not only for the staff to work with
the children, but also for the general staff, especially if we're going
to mainstream children into normal classes. We ouglit to do it in as
much time as we can and we need in-service there.

We are thinking of expanding the so-called preschool group. And in
the Bucks County area alone we feel that there are almost or approxi-
mately 1,000 children who will be eligible for special education who
are not being attended to in any way, shape or manner at. this point.

There also need to be advocates. These people need to be employed
as advocates not only to search out special education students for
help, but to follow through and guarantee each student his right to
education. We must remember that sometimes a special education
student has a special education parent, and some of these people are
ti4 POW* of getting the best frrom the schools for their children as
they Miglit be mid so the advocate would be somebody that's working
for their benefit, too.

I'm lumpy to notice that others feel that summer programs for
special education would be helpful. especially since it. would mini-
mize education regression. We all know what we drop and forget
from June to September and these children tend to lose' more or
forget. more by not ring more to start.

'We find in out. istHet we've gone from 6 or 8 Puerto Rican
youngsters who do not speak English and now we have over 250.
%fly of those youngsters haye problems of special edneat.in,
plus the fact that some of them have not. even gone to school in their
own country and come to us as teenagers for us to work with.

I would say as a superintendent that the attitude toward special
education in the superintendeney is good. We think we do a pretty
good int). We'd like to In a better one and think this opportunity is
something that will be of advantage to the children that we work
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with and do a better job for them, so we appreciate the chance to say
that to you.

Senator SCHWEIKER. You gave a blueprint, of what's happening in
your Centennial School District. I'm trying to relate the figures on
page 2 to page 3 of the 14,231 enrolled students that you have on
your page 3 analysis. How many under your Centennial School
program would be considered handicapped? Do you have the total of
handicapped that would fall into that 14,231 figure, or is that the
total of A, B, C, D, on page 2 of your testimony?

Mr. McDoNm.o. It's A, 13, C, and DI or a total of 505 children full-
time and 400 part-time itinerant services in speech, hearing and
vision, yes.

Senator SCIIWEIKEIL You're not counting anyone twice in there, is
that right V

Mr. MCDONALD. No, sir.
Senator SCIIWEIKEIL You're just adding those under A, B, C, and

1), to come up with the total number of handicapped children you're
servicing.

Mr. MCDONALD. Yes, sir.
Senator Seoul: ma. All right. Last but by no means least, well

call on Mr. Powell.
Mr.. PoWEIA.. My name is Lafayette Powell and I'm Assistant

Director of Special Education ill charge of Instruction for tlw School
District of Philadelphia, I.IT. 26.

Unfortunately, I did not hear the morning testimony and some of
my comments may be redundant. First, I want to say t agree with a
number of my predecessors at this table with respect to increased
Federal support for the handicapped youngsters, and I hope it is for
all 'handicapped youngsters.

The summer program that was pointed out by several people here
is obvious to us in Philadelphia, first because of the very complex
school environment from which I come. If you name the handl-
mp. We have it. And' I think we have it in multiple dimensions.
IIowever, us I looked at. S. 0, I did have some reservations and these
I want to point out, and I've noted them. One has to do with the
labeling of handicapped children, particularly with respect to a
public roster. In an urban comtnunity, such as Philadelphia I can see
this as being resisted, resented, and definitely undesirable. In the first
place, as has already been pointed out, some of the labels that we use
nre temporary.. I do not believe that it special class youngster grows
up to be a special elms adult, if he did then we shoal recognize this
in our tax system, in our penalty systems, and this we do not do. He
!swim% after he leaves the speeini elms, a normal adult, bearing all
of the normal burdens anyone else has, even though they may be
brighter and more endowed than the special CUSS person. Conse-
quently. I should 11011P thud the if it does employ labels, would do
it at ow minimum level on a very temporary basis under the most
confidential ei reumst tutees.

Seemul, I believe, that in the progress we have made in the
education of youngsters we ha ve tended to reduce the difference
hehreen regular education and special vdtleatinti. I should hope
that there's open boundaries %Odell would be encouraged rather than
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diminished by this bill. By this I am referring to the process of
mainstreaming in which youngsters may be in a special setting at
one time and in a normal setting at another. Some of the very basic
educational techniques that we know that are very good in special
education are certainly very good in some other forms of education.

Earlier witnesses have already mentioned early identification.
Early identification is not necessarily early placement. It just so
happens that I have worked with preschool youngsters and have not
had them placed in a special education setting, after identification,
but kept them with normal youngsters and their progress has been
far greater than what you would have ordinarily expected. This does
not mean they do not receive special techniques, special equipment,
special attention.

Along with this early identification, of course, comes some recogni-
tion of the fact that some of these conditions cannot only be reme-
dieted, but prevented. I would hope that in this aspect where the bill
has failed to recognize this need that changes would be considered to
put emphasis on prevention. Thank you.

Senator SCHWEIKER. I thank you very much.
I think first we'll ask just. some general questions that anyone who

wishes may respond to. We're very informal so don't be bashful and
don't hestmte to either differ or offer some contrasting views- and
answers. You've all been through the implementation process. Can
you make any recommendation that would have made your life a lot
easier, things that we in Federal Government might look for, partic-
ularly in going into new States and new areas, that might serve as
helpful to legislative language or to implementation that might have
eased the job that you faced.

Mr. McDONALD. This is going to sound a little negative but I
didn't feel that Ave had to implement the State picture at all. I think
that any educator worth his salt should have been doing most of this.
Secondly, I think what we ought to do is get legislation that says
you've got to do a better job of the total picture and not fragment it
all the time into this, that, or something else. I was aghast to find
there were some children being hidden by their parents because they
had guilt feelings about having a child who was a special education
child at home, and that's why the aglypeate role in our State and in
any program is important. But I feel the children have a right to be
educated no matter who they are and under what circumstances they
are born. Then I think we need some help to do the special job that's
necessary. For example. I do not have a facility for the deaf, but we
do have deaf children who need services.

Legislation ought to be written so we can do the job for all the
kids in the best way we can. It should not be limited only to certain
disabilities.

Senator Scum:non. how much do you lean on the right to educa-
tion office in terms of your problem?

Mr. MonoNALD. T drink we're pretty fortunate that. in our district
we have a personnel and service division, and now we have a special'
education director and he's sitting right behind tne here. ITis job is to
find out if we're doing what we're supposed to for all the children
after we get then I placed inside the school, and to make sure that
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disability.

Now, on top of that structure is the intermediate unit structure
and the director of special education is here for that also. They have
been very cooperative and very helpful. And that's as far as I
generally have contact. I assume he's getting cooperation from the
State. I never had to go that deep because in our level it works out
very well and I've found no problem at all.

Senator SCHWEIP:11, Does anybody else want to comment?
Ms. Scow. i think that. one of the comments that Mr. McDonald

made just, now answers the question you asked this morning, what
you need to do t.o assure that the youngsters get the help. I think
that in your legislation you can provide for information and educa-
tion of the general education administrator, so that they are more
sympathetic and understanding of the problems of the handicapped,
so that the implementation of legislation such as this does not bog
down. I think that's the only reason in the Pittsburgh public schools
that we have been successful with the zero reject principle, was that
the superintendent of schools was firmly behind this concept in
offering full education, training and services to handicapped chil-
dren in Pittsburgh. But there are not, enough Dr. McDonald's and
Dr. Makuch's in the United States I'm afraid. Senator.

Senator Scum:nom. Anybody else?
Ms. Sour:nosh Yes. I'd like to make one further comment regard-

ing this. We mentioned before that the vast majority of the children
located in the State of Pennsylvania were severely and profoundly
retarded children. many of whom were living in private licensed
facilities in our state schools and hospitals. And to look to tke
personnel needs, I really feel so Is tilt, to offend hospital, staff,
custodial staff, private licensed faeilitb staff, who for so long have
been taking care of the custodial 's and sonic, educational needs
of the children, that we need to loot( t.o the area of coordinating
people from the 1.1% level to the facility level. In many instances, we
have alienated people by going !I as educators and saying we're the
long lost friends of the retarded who they have for so many years
taken care of and educated to the best .if their financial ability. T
have seen in our own intermediate unit a definite need for persons in
the coordinating position to coordinate from LIT. staff to private
licensed facilities staff people. So much of the education depends
upon consistency that. I really feel that this is a needed area.

Mr. Sumut. The eounterreaction to your question is how it can be
done easier elsewhere, and I have two major points very quickly.
There should he a definite structure provided within each State, but
that. definite structure should be as simple as possible with as few
reforms and regulations as necessary to complete that structure. And
secondly, that they address quality from the very beginning. 'Men I
say address quality. I intend that they provide curriculum develop-
ment, materials development, and instructional leadership from the
outset. rather than. catch up a year later with them.

Mr. Wotartxorm. Senator, I think if you find that Rees are °per..
Mina in a coordinated way as Pennsylvania was with the institutions
working under the Welfare Department and in essence being trans.
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(erred over to the Education Department, these points that have just
been made I think are very important. You must have those two
separate factions meet together first before you try to implement a
change. Have them agree on whose going to make Ale decisions. And
have all directors come from one source, preferably the Education
Department. ibecause it gets very confusing at the implementation
level to take direction from two .avenues and try to keep both sides
happy. I'm always in the middle.

Senator.SCHWEIREL That's the name of the game in our game too,
but I see your point.

I'm sorry, go ahead, Mr. Powell,
Mr. Pownu,. Also, I do not see how they can live through a

situation where things have been mandated but not funded. Tt seems
almost ridiculous to say that. I hope that the funding either precedes
or comes along at the same time as mandated legislation. It is very
difficult, and misleading otherwise.

Senator SCHWEIREIL We have another word for it down here,
impounded is the word we call it down in Washington.

Mr. Powou. Well, in a large urban area with a school distrkt
already belabored with financial prOblems we ha it very wiry dig-
cult to provide the facilities and the personnel for the ba,lidiftpped
under the right to education.

I go along with my colleagues who say that the plop should be as
simple as possible and poloielsed as much as possible so that the
public does understand what we are going t. do.

I also think that the school sat ins ar WO y the sup 11 NI
Mtsi IV r If "It Witt

t.i Titempori tiring, am ve' 1. k t I7 1 4
One o the biggest 0.0 fl 0111 vii t4 1 1111(- t cinft

such youngsters, -for exaMpie, i to .bp Os ream., are be f 'Os nees
that I get from the administrators. They its don't tindersti. they
raise all types of Archie Thinker prein4 Os kMont the retarde They
want to know what, will happen i a inulica- ped yo t steer Op, s
somethit g to a nortmil yniing§iei% y t ilf4Y thil ii0 Vttif tOknow w at happen -if- A- normal Ion gster-coes-some ti--in-tt.
handicapped youngster. So I think some provision will have to be
made for not only staff development for those w o are atimini .tr jive
heads, but for the education of rose 46 are a NILO in Ob. el . It
came to me as a great surprise Clint sine'Of the resistances Ca 6 f o
p,eople who were special class people, who had been brought up under
*the special class iimbrello, because they too had grave reservations
awl dmibts as to whether they would be able to fit into such things as
Mainstreaming. In fad they wanted to know what's going to happen
to teaehers and administrators if the youngsters are mainstreamed.
And when we say you will he mainstreamed ton, then they want, to
know what will happen in --he mainstream. So there is a great need
of staff development trainilig.

Senator SCIMEIREtt. I'm going to have to semi Maude down there
to straighten ROMP of those Archie Thinkers out. I think thitt's k vinty
valid point. I think this is the very heart of the whole thing,
prejudice. is built into our society and you're saying it's just not
among the people who alp least ed minted and from whom you proba.
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bly would expect it, but it's allihrough the system, even in the hands
of the most educated and who were special education students them-
selves. And I think that's one of the very inherent problems that we
face. That's exactly what we're going to have to face up to in this bill
in order to strike it out.

Mr. NfrDormi.o. Could I cameo possibly it misunderstanding. I
pointed out we built this special building and we went from 1,700
children to 14,000 children. We have lots of buildings to build so this
time we built one which could encompass the entire spectrum of
needs, We have academically talented children, normal children, and
special education children in the same building, and they're not in
separate wings. They are inter-related through the whole building so
an educable creative child can go to art let's say with somebody who
is an academically talented child. Physically handicapped children
mainstreamed with all children in different classes, We had the
opportunity so it was easy to do. And when we knew we were
building and had to build, there was no problem to add to the school
at the time. If I had to start with a static setup it would be a whole
new different problem entirely.

NUMBER (W PEOPLE NEEDI NO IMP

Senator ScowionEn. T wonder if each of you would just very
briefly give us a little insight, this is probably as much of an estimate
as not and some of you probably heard the earlier witnesses being
asked this question, but from your own point of view of your own
pespeetive in which you operate, how many mentally retarded stu-.
dents do you serve and how many are not. being served? I realize not
bein served may be sheer estimate and if you can't give us a figure,

Son NC to identify these children?
oily ai an estimate of some percentage, And alsa-what system did

Mr. Wolfinger, let's qtart,at Oil
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of 320,

1 e ( Oil liO 04 anti hientify, the schools refer them to mt. So I.
really tan t iddreAs Myself 'to that, but they are mostly profoundly
retOtded, billltiply handicapped younrsters. They are T what yoo

1 ; ;,1would roll the eustetlial type, they nel ii
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n w involved in rogreins of education. I would soy we sire now tint
educating approximately r pereent. There are those children livinti
in rural areas who we lin ye not identified. Now we are educating
children in rural oreos who we have identified but, only on the
homebound basis, which is the obsolute minimum involvement. Mit,,,,., , ,

hey've
inch'
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the department of education would wish that. we would have. It's the
least desirable type of education. If at all possible, a child should be
in a day long program and not be educated on a homebound basis.
But, at this point, be( ause of geographical problems we are educating
some of the children on a homebound basis.

Our means of identifying these children was through public health
nurses, tnental health-mental retardation units, day service units, the
local association for retarded children, and the department of public
assistance.

Senator SCIIWEIICER. Thank you very much. Mr. Sherri
Mr. SIIERR. We're currently serving about 540 mentally handi-

capped children. I'm presumptions enough to say that there are none
that we're not serving in some way. Obviously some are being served
at different levels of instruction in the home as was mentioned. We
have four children on that particular method of service. But to our
knowledge we're serving all the children that we have been able. to
locate.

How we uncovered the children was by using the procedure devel-
oped by the right to education office, the document known as
COMPILE, the Commonwealth .plan for identificaction, location and
evaluation of children. And we used the State standards as developed
by the department of education as to which programs they shall be
assigned to.

Senator SCHWEIKER. Thank you. Ms. Scott.
Ms. Stow. In Pittsburgh we have the following numbers, first of

all there are 68,000 in round numbers in Pittsburgh public schools,
3,000 of that number are in programs for the educable mentally
retarded. We have 562 trainable and profoundly retarded children in
four or five centers in the city. We have 150 children who are in
programs for physically handicapped-mentally retarded youngsters.
This would constitute 3,712, in rough numbers, mentally retarded
children.

Tn identifying this number I did refer before to the census that we
did. T would say that our most accurate referral and indicator of
service is the interagency referrals from PARC, from Easter Seals,
UCP, the other agencies within the community of any child who is
going to be 4 years, 7 months of age, at the beginning of the school
year. We take these youngsters into the program immediately. So
that. to my knowledge we are current.. The only exception to this
would be one child who is now in the field process who had been
excluded from school under a certain section of the school code as a
result of physical harm to the teachers, and the teachers' union has
forced us. So essentially as far as those that we know I would say we
are serving all children.

One other comment I would like to make on this. We were required
in the COMPILE document to identify all children within the
school district. One of the things we were asked to do was to use our
local education agency and in Pittsburgh we used the principal as
the local education agency and asked that all principals of the 113
schools in the city of Pittsburgh send to our office records on all
children who had I.O.'s of 80 or below, These T.Q. scores were not
done on an.individital basis. tnost of them were done on the basis of
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group tests. And after this census was completed we met with the
State secretary of education and indicated that these names would
not be forthcoming to the State office as being retarded, because
approximately 20,000, which included our 3,700, of these children in
the city of Pittsburgh were reported as having I.Q.'s of RO or below.
Some of our schools have a mean I.Q. of 85. And this is what
referred to In my opening statement to you, teat mmty times func-
tional retardation is a product of a socioeconomic area rather than
true retardation. But we do have hard data in the city of Pittsburgh
to support this.

Senator SVIIWEIKER. All right. Mr. McDonald.
Mr. Mc Doxam. The figures on the phases you referred to add up

to 105, but they tell me that it's almost. 600 or close to 575. We feel
that. we have everybody inside the building included; how well we
serve them I'm not sure, but I wouldn't say that they're all served
appropriately. We also have, and this may be biased, records indicat-
ing that no child is being neglected at the moment but I'm not
positive we haven't. missed somebody. The point I'm making is that I
think we can get them all inside the building and so on but I think
what we have to do is improve our programs so that we can do a
better job. We think we uncovered them all.

As far as referrals are concerned we do the usual standardized
testing and observation, so teacher or principal may refer, or any
nurse or guidance staff may refer. In fact parents may refer. Any-
body may refer. And we have a department of special services which
is a sman group of about 12 people involved in psychological testing,
social work, and associated services, and they together make a recom-
mendation to the director of special education on each child who
should be placed in special education. That person then evalu-
ates again to see if this is a proper candidate and is properly
referred. People, by the way, will accept some referrals in special
education iyhere they won't accept others. If a child is bright and has
a learning disability the parent is relieved that he isn't. mentally
retarded, and so we have to be careful of that referral to see that it is
carefully checked out. We have two professional people that make
that derision and then they go to the principal who operates a
building with these classes in it and he and they together put a child
in class. Every 2 years now under the Bight to I.:duration Decree
we have to evaluate what we have done and one part of it is that
we've properly placed this child and if so must continue. If we
haven't, let's make sure we correct that mistake as soon as we ran.
Like our language-disabled class, children do not stay in there all
day, they come in and out for a period of time. In other words they
go in and out for the need they have and not for the total. package.
A child doesn't have to lm special ed. in all of his aspects, it may be
in just some.

Senator SroweiltEn. 1'111111k you very much. ?4r. Powell.
Mr. Nom.. The figures I'm going to give you are approximations.
Senator Sunwzinta. i understand that's perfectly acceptable.
Mr, PoweLL. The ponulation of the school district is about 275,000

pupils out of a total citizen population of 400,000 pupils. The reason
I mention that is because our handicapped youngsters come from
that 400,000 and not from the 275,000.

34-1130 0 74 25
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In our retarded educable, EMIT, groups, there are approximately.
7,000 youngsters. And in our low-functioning retarded trainable at
the present. time I have approximately 1,200 youngsters, at lenst.1,200
youngsters were just recently placed. Unfortunately I am not in
complete compliance, I have 102 youngsters which still haven't been
placed. That is 102 this morning, it may he 110 when I get back
(memo* the ttlUnheto, change that fast.

There are a number of methods of getting the youngsters to us.
They are referred, of course, by the usual agencies, social and educa-
tional agencies. They are examined by a psychological staff that's
now numbering 31, obviously understaffed. There is a consent letter
in which the parents or the parents' surrogate must indicate that
they approve or accept the placement. In the event there is not is
approval, then it has to go to a hearing, and I think right now we
have about 25 hearings pending.

I have to agree with M. McDonald that many are in buildings,
but whether they are receiving what may be classified as education
and training may be a serious question. In fact some of the buildings
may be a serious question, because as you can probably guess in our
urgency to secure facilities we were not always offered the best room
and the best building.

The securing of personnel presents a problem obviously, especially
around this time of year when there's a shortage of people who are
qualified. We have had in the past to accept people who were certi-
fied but not necessarily certified in special education with the stipula-
tion that they would immediately enroll in a program leading to
special class service vocation.

One of our biggest problems is the cost of transportation, because
we not only have to transport our handicapped, we also have to
transport private and ,Iiroehial school students if we have lines or
routes that will accommodate them. We have not been able to trans-
port all of our special class youngsters. We have a good number of
youngsters in private licensed facilities. Where we have large num-
bers we send teachers to the faeility. We classify it as an instruc-
tional enrollment, but really it is an off-site instruction because we
give the youngsters a full-day program. We also have about. 75
youngsters in home instruction and there the teacher visits the
youngster in the home at least 5 hours a week.

TUE !MARINO PROCESS

Senator SCHWEIKER. Thank you. I'd like to ask Mr. 9herr if he
could summarize just briefly a little bit about how the hearing process
works and what. volume 01 cases you have, the mechanics, the num-
ber:4 of how you expose them, and any other general comments you
care to make.

Mr. Sum. The beginning point of a hearing is dissatifaction on
the part of the parent with the educational program that. the school
has designed. As someone here mentioned, there is a form given to
every parent indicating what the program will he. and din parents
have easy success to a hearing by simp1 . making a cheekmark if
they'd like a hearing. Anil it's explained then very clearly that they
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can have a hearing at their convenience, evening hours, and that
they can be represented by counsel and if they don't have the funds
they can go for public aid; that they have the right to a psychologi-
cal dittattation independent of the school and they can get that
through the mental health mental retardation system. So I think
parents' concerns and rights are protected.

In the actual hearing process, if it goes the whole way up to an
actual hearing, the hearing officers are trained, there have been
several sessions where they were given specifics on how to operate the
hearings, some of the high points of the school code and so on. From
my own part, I see the hearing process as informal but formal, and I
sort of smile when I say that. I say informal because I like the
parents to be comfortable and that they can feel free to say what's on
their mind and that they can do this without fear of reprisal. I say
formal to the point that doesn't become a donnybrook or free-for-
all with selmol people and parents debating back and forth. And
usually we've been able to do that.

At the end pulp-, the hearing officer has to render an opinion as to
what he deternimes from his educational viewpoint as the best pro-
gram for the child. And then both parties have a right to appeal and
the appeal process is very carefully laid out both for the school and
the parents.

ESTIMATE of COSTS AND InsABILITIES LEAST SERVED

Senator SCIIWEIKER. Thank you. I see we have another panel yet, a
very important panel, a panel of citizens groups: so rather than
distract from their time. I just havetwo more questions. I wonder if
the group individually, if you haven't covered it in your statement
some of you might have covered it in your statement and I think
most of you didwould submit later on for the record just as a
matter of information. The two things I'm maic interested in are
what disabilities in your area are least fully served. In other words
where are you doing the poorest job in meeting your needs? And
two, can you give its some estimates of your costs? Now again I
realize this is a very difficult thing and it may not be easy to break
them down, but if you can give us some reasonable estimate of your
costs it would help us in finding out costs of the Federal program
and by estimates we can make projections. I wish you would submit
those for the record by dropping us a note.

Mr. Swam. Would you elaborate, Senator. Do you mean per pupil
cost or total cost or present, ?

SelattOr SCIIWEIKER. Well, I would say either way, whichever would
be most convenient for yon. I think we are most interested in per pupil
cost, yes. But whatever form you have them in, we'd be glad to get
them, We do need a roe figure per pupil because, that's what we have.
to build our authorization and appropriations out of.

Ms. Scam Senator, you realize that differs vastly from one program
area to the other as has been related this morning, and do you wish it
broken down by prograni category?

Senator Senwninn. We wonhl atiprevi..te ns much breakdown as
you have without putting it through it computer, In other words if
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you bookkeep it and break it down that way, yes, that's very helpful
to us. If you don't and can only give us an estimate then give us the
best, you can. But share your figures with us if you have them and if
not just give us an estimate.

[The following information was subsequent!!! supplied for the
record :]
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LANCASTER-LEBANON INTERMEDIATE UNIT
1383 Arcadia Road, Lancaster, Pa. 17601 Tele: (717) 394.0707

L. LLOYD RUM. EXECUTIVE DIRECTOR

The Honorable Richard S. Schwetker

United States Senate
Washington, D. C. 20510

Ain ; e,,
'N William I Cava, ie.

Militant !snub Mow
Eden I.. lop men

Assistant aaseuti 4 Dante.

ilignatd D. awe
DiiKtor et special MO 1e61101 %Ivies

Jena 01Ws
goimm AIigira

March 28, 1474

Dear Senator Schweiker:

At the recent hearings or, Senate Bill 6 which were held in Harrisburg on March 18,
1974, you had asked that all those individuals who testified relative to that till

send you the following information:

A. Disability areas not properly served at present.

8. Estimate of cost per pupil by various disabilft% areas.

The Lancaster-Lebanon Intermediate Unit currently provides adequate programs for
all exceptionalities with the exception of the socially and emotionally disturbed.
The reason for this is a reduction in the Intermediate Unit budget which took place

in the late Fall of 1973 which eliminated monies that were available to develop
programs for children as they were identified. We sincerely hope that this money

will be restored in order for us to provide programs for these children for the

coming school year. However, the significant point of this is that there are

vagaries in state funding which do leave gaps in service although they are, hope-
fully, short term.

You asked for information relative to the per pupil cost by various disabilities
and included below is a table of this information. I might caution you, however,

that this information may not be comparable to cost in other states, or even within
Pennsylvania, because of the manner in which it must be computed. Some districts

or states include capital costs and other costs and others dr not, and this must

be considered in any cost comparisons.

edulotto,tot. attutoal to de govity.r-Aeo SeAoof Ittititel in Anemias and -newton ettuntlaa
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The Honorable Richard S. Schweiker

Cost Per Pupil (Full Time ADM)

DisabIlltv Elementary Secondary

Trainable Retarded $ 2084 $ 1717

Severely/Profoundly Retarded 3014 2281

Socially & Emo. Disturbed' 2767 2840

learning Disabled 29b4 2016

Physically Handicapped 3062 4163

Page 2

I should like to take this opportunity to extend to you my sincere appreciatiOn
for r demonstrated 4nterest in the exceptional child. I can personally assure

yoU 0 :

special educator that there are great merits contained within Senate Bill
6 an chat it must be seriously considered if we are ever to provide the adequate
and propriate education for each handicapped school-aged individual. Further,

I sip ,Id like to indicate to you that I would be most happy to provide any furtPer
information that you might need as background data as you continue to battle fat
adequate funding for the Andicapped.

Sincerely,

,I--
Richard D. Sherr, Director
Special Education Services

RDS:et-
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peqnsylvanie mental health, inc.
719 pine street 5:t 41f Warrisburg, pennsylvanla 17101 0 (717) 236.9383

March 25, 1974

Honorable Richard S. Schweiker
United States Senate
6221 Dirkeen Office Building
Washington, D.C. 20510

Dear Senator Schweiker:

During a hearing on Senate Bill No, 6 on Monday, March 18, Carl Wass,
representing Pennsylvania Mental Health, Inc., presented testimony before
representatives of the Senate Subcommittee or. the Handicapped.

Following his presentation and testimony by representatives of several
other voluntary agencies, they were asked to provide information pertaining
to the cost of education for handicapped children which is not covered by the
Department of Education. Following is information pertaining to these costs:

Annual Reimbursement Per Child

Residential educational centers for physically handicapped $5, 500

Day schools for physically handicapped (blind and deaf) - $4, 125

Day schools for brain damaged, cerebral palsy and muscular
dystrophy $3, 500

Day schools for the emotionally disturbed - $3,000.

These figures represent the amount that is covered by the Department of
Education end local school districts, Additional costs would be the responsibility
of the parents or guardiaus. 4tetarded children are covered in the Right to

-PA:mations and therefore there would be no additional costs for them.

it is interesting to note that the reimbursement for the emotionally disturbed
children is the lowent category, and there is no additional reimbi rsement for
emotionally disturbed children in residential programs as is the case for the
physically handicapped.

Sincerely,

t eki/1/1 'ecrr t

Robert W. Evans
Central Area Director

RWE/haro
',faun Jthormei to, /pith /952 .1 S.'11,111. 1 Ise ttagtot1,11 titlat ./tiPI IOP n,, stJI hedth

suptuo Jed thlOugh the tooted vidy and other Vohtefory contothttmel
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Senator SCHWEIK EH. Thank you very nitwit. I certainly appreciate
your time and I kow your busy schedules are very demanding.
Thank you for being with us today.

[The prepared statement of Mr. Wolfinger follows:]

PREPARED STATEMENT OF WILLIAM II. WOLFINOER, DIRECTOR, SPECIAL EDUCATION
SERVICES, HAMHURO STATE SCHOOL

Mr. WOLFINGER. 1 have been asked to testify how this bill will aid the
handicapped children in Pennsylvania. May I begin by complimenting the
sponsors and all those who have had some part In preparing this net since it is
a mirtt needed pnekage of legislation.

I am_ one who has seen the Commonwealth of Pennsylvania accept tue
principles Of right to education, due process, individualized programming, and a
brm'dly based group of task forces or advisory panels to monitor the system,
Although the original court decree was for only the mentally retarded, it has
been strongly indicated that the provisions would apply to all handicapped
children ; this net would assure that it would be extended.

Since May. 1972 when the Commonwealth of Pennsylvania received the final
consent agreement much has been done by the Commonwealth in order to
augment the document for all retarded children by September, 1072. A con-
certed effort to identify nil the retarded children within the Commonwealth
began immediately as COMPILE' was initiated by the Governor to accomplish
this. Directives began e flow to all educational agencies In order to begin the
process, and eventually program guidelines were also distributed in a document
known a COMMIT.' Hearings by two court appointed "Masters" have been
atm conducted thrOughout the state to further monitor the implementation.

We are now at a point of having had over a year and a half of time go by
with certainly many accomplishments, but also much remaining to be done.

First, this act, in my opinion, will be a stimulus for our state legislature to
look nt the total problem of education for nil handicapped children since the
consent agreement was limited to only the mentally retarded.

Second, It soon became apparent in our implementation of programs for the
mentally retarded that much more money was nee .ed for staff, equipment, and
physical facilities.

Third, perhaps front such a review by our legislature wit: emerge the
potential for providing a better balance of program for the handicapped, one
that will provide these children with the same program advantages afforded
the mocalled "normal" child. .

Fourth, perhaps_a year roundtwelve month school can also emerge since this
is so Important for handicapped children ; 220 days of school instead of the
customary 180,

Having been involved closely with the implementation of the Right to
Education at the state school level in Pennsylvania where some 3600 children
of school age reside, I would like to direct some eomments toward this portion
of the total picture.

Many changes have taken phtee at this level front the period of pre "Right to
Fitineation" to the present which our Pennsylvania Departments of Education
and Public Welfare can 1K, justly proud. Yet, as before, the gap has not been
closed and much still remains to be done.

Historically, the education programs throughout the nine state schools and
hospitals of the sixties were very limited as to the roles they played and as to
the numbers and types of handicapped that they served. in general, the
profoundly retardedmultiple handicapped children were not receiving any
education or training advantages. The severely handicapped or trainable age
group had limited inclusion but the inihIly Worded or educable children were
for the most part all included. A &Junin..tit of education in the instituthm as
such was looked upon as a step child to be tolerated but not taken seriously,
Many institutions did not have on educational director or principal and many
that did lacked any eertitientionor training in special education, Ase n result. of

Iftirti: 'rho COMPILli comewr limittom. and additional IiinforInI reltiflisu rn flu.
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[The prepared statement of Ms. Somerton follows I

PREPARED STATEMENT OF M. ELLEN SOMERTON, COORDINATOR, RIGHT TO EDUCATION
PROORAM

Ms. SOMERToN. I have read the present text of the proposed bill, and I offer
Ithe following observations with reference thereto. Space 1970 I have been
employed in the field of special education. I have acted as a public school
teacher of trainable mentnlly retarded, a program co-ordlnator of a Title 1,
ESEA federal grunt funded under Pub'ic Law 89-313, for the education of
multiple handicapped pre - school aged eltildren, and, am presently functioning in
the capacity of Co-ordinator of the Right to Education Program in Intermedi-
ate Unit No. 19, Scranton, Pennsylvania. I havesdone extensive work in the
the implications of the Right to Education Act in Pennsylvania for specifically
the severely and profoundly menially retarded. I have authored a book
entitled, "The Right-to-Education Child ; A Curriculum for time Severely and
Profoundly Mentally Retarded", which was published by Charles C. Thomas
Company, Springfield, Illinois. in February, 1974. My specific duties at this time
involve direl't teacher supervision and training, implementation of programs.
and also program development for future years.

The Right to Education Act has been in operation at the intermediate Unit
level in the State of Pennsylvania since September, 1072, Since that time we
have noted a program that has increased significantly. In Intermediate Unit
No. 19 during the 1972-73 school year there were in operation ten classes for
the severely and profoundly mentally retarded. At present we now have twenty
MIMICS concerned primarily with the education of the severely and profoundly
mentally retarded. I feel it necessary to impart to you today, that I speak from
the reference imint of programs for the severely and profoundly mentally
retarded, and even as I am aware that the bill that you present is far more
eneompassing, the program as it now functions within our State of Pennsylva-
nia, and more specifically within Intermediate Unit No. 19, is most involved in
this facet of the entire program. I might further clarify Mat the vast majority
of children located through the intensive search to identify, evaluate and
educate all mentally retarded in the State of Pennsylvania, were found to be
severely and profoundly mentally retarded, many of whom were living in state
institutions and private licensed facilities, So'I speak to you people. today from
the reference point of the mentally retarded.

I am inclined to agree with and strongly support Senate Rill 0 atter being
involved in the Right to Education Program in Pennsylvania. There are specific
points in the proposed bill that I shall make reference to later in my testimony
based upon my experience in Pennsylvania.

The local programs, as I mentioned above, commenced in September, 1072,
Many people were in question as to the appropriateness of such a program,
however, at this time MOM, MUM, people are amazed at the progress of children
who these persons regarded as "mere vegetables", Children who hadn't moved
learning such skills as rolling from their stomach to their hack as a primary
step to sit up unassisted. I feel that one important point that is in need of
mention here today is that in order for all Minns of these United States to
support education for all handicapped children, it will be necessary for them to
(Image their concept of (Attention. For far too long we have equated education
with "rending, writing and arithmetic"; this is no longer appropriate. It is our
ditty and the right of each of these children to have taught to them those skills
whirl' are most suitable to their individual needs.

The curriculum that should he implemented with these children, and is
implemented in Intermediate rnit No. 19 and other intermediate units in our
state, is one that concerns itself with sensory development, motor development,
Hon we have seen many gait'schildren who were a severe burden to their
families, and who required complete custodial care. are now somewbur inde.
pendent in the areas of selffeeding and toilet training to mention Just two,
The bill that you present here today not only speaks in behalf of the children,
but also their parents. If we. through training enn lighten the burden of
parents, or educate them in proper ways of instructing their children, then It is
indeed our duty to do mi.

Not only are we responsible for initiating programs, but we are also
accountable for evaluating these programs ns to their relevancy to the child. I
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am, therefore, in complete agreement with Section 6 Number 4 of the bill
whieh refers to eligibility of students. We must constantly update and refine
the individual programs for each child. In our Intermediate Unit, we have
basis, the program of the child and his success or failure in it. Many of our
gains have conic about through trial and error efforts to develop a workable
program for the ehild.

At present, we cannot assume that our program is operating to its fullest
potential. In fact, in dealing with the lives of others one can never assume that
the best is being accomplished. l'es indeed, we must endeavor to improve and
upgrade at all times. Currently, the State of Pennsylvania is very much
involved with the education of the mentally retarded. We in the state, and at
the intermediate units have matured to the point of becoming aware of the
needs, implementing individual prescriptive programs, and finally evaluating
each of the children as to their gains through various competency checklists
and_ developmental charts. Specifically in Intermediate Unit No. 19, we have
giown to twice our original sire, developed a published curriculum, improved
evaluation tools, created our own evaluation measures and finally and most
importantly, we have witnessed the absolute need and value of the Right to
Education Act.

To look to flatlet. needs I can speak from three reference points, thos of
personnel, programming, materials and equipment. Currently, in our state
guidelines we receive very little financial assistance for personnel such as
physical therapists, and nurses. In dealing with this type of child, expertise in
the areas of medicine and motor development are most necessary. The size of
classes. because of the type of child involved, is also a matter that necessitates
due consideration. These children need individual attention and, therefore,
tencliethild ratio must he smell.

To consider programming I sincerely feel that to hope for optimum success,
programs of education for the severely and profoundly mentally retarded, will
have to involve year round involvement with the teacher. So much of the
learning experience of the child is based upon the consistent, day to day
meeting of the child and instructor. Therefore, the current one hundred and
eighty day school year is not enough. A,ui filially, our el miptuent needs are
going to go from the need for text books, workbooks and 1.verhead projectors,
to therapy spoons, prone boards, large balls. brushes, bait dryers (for tactile
stimuintion) and many other such items that are not currently noticed in a
classroom.

I noted on page three of the bill the estimated cost of education, and it is my
impression from my knowledge of the costs of Intermediate Plait No. 19, for
educating this type youngster, that these figures are low, I may then ..ante that
I take issue with this part of the bill.

At present in the. State of Pennsylvania we are only meeting the needs of the
mentally retarded. I indeed feel that extension of services to all handicapped
children is a very urgent necessity. I question if we can deny any handicapped
person the opportunity to be educated to the fullest level of his ability and that
is why today, I say I strongly support Senate Bill 6 and thank the United
States Senators responsible for its proposal, and plead for its approval in the
name of all handicapped children in the United States.

rile prepared statement of Mr, Sherr follows :]

PREPARED STATEMENT or ItcitAan D. SHER% En. D, DIRECTon or SPEctAt,
NoveATIoN SEavIrEm, LANcASTE114.4111ANoN INT":10111aATE UNIT 18

Mr. SUM. As a special educator who has devoted a lifetime career to
education of the handicapped and also as a parent of a handleapped person, I
nui most pleased to provide testimony relative to Senate Rill ft

The time allotted elm's not permit elaboration, however, there arc two major
considerations I should like to address: (n) the need for a +le process
procedure' und the role of a hearing ofllccr, and (b) the overwhelming need for
federal assistance in the area of special education,

S.R. 6 demonstrates a need for it type of hearing officer as it notes that many
states have a free public education law for handicapped children hot that there
is frequently an exclusion that is invoked. The bill also calls for a written
edneationoi wan to he developed for each handleapped child. A person similar
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to the hearing (Meer model as developed in Pennsylvania is necessary to
oversee and monitor the absolute abolition of exclusionary tactics and the
development of the educational pine to the satisfaction of parents. As a
hearing officer in Pennsylvania. I have been involved in the process of gaining
UCCeSS to a free piddle education for children who were denied or negotiating
an educational plan to insure that a child does in fact receive an approprfile
education, not six hours (er less) of simply ' Inte in school".

T. would suggest that states be required develop Annie type of monitoring
official to uarantee the delivery of the necessary educational services to
handicapped children.

As a second point T should like to emphasize the need for a federal support
for education of the handicapped. Because education for the nandicapped is
expensive (an average of 75% higher and, in some eases, 300% more expen-
sive) it is tempting for state governments to avoid full responsibility in this
area in. view of other financial pressures. Legislation has pr'diferated in states
but halt not been fully reflective because of the lack of funds to come with the
mandate.

Funding is a problem in the LaneasterLehanon intermediate Unit despite
PennsYlvania's early leadership position in the education of all handicapped.
Presumably because of the tremendous increases in the cost of special edam-
Hon due t- the impact of the consent decree, state funding has become
restrictive to some extent. The Lancaster-Lebanon intermediate Unit received a
$308,000 budget reduction in October, 12.7% cut. from the budget approved in
June for 1973-74. The intermediate Unit has initiated cost saving procedures
since November (not utilizing substitute' in some classrooms: drastically
reducing supplies and materials: curtailing in-service education) that Pertain:y
do not lead to tine delivery of the appropriate. highquality educational program
required for nil handicapped children in the long haul.

Because of these budget restrictions there are children in the that have
been identified, evaluated and ready for placement in programs that cannot be
placed because a program is not available due to budget restrictions. These are
children with an exceptionality other than mental retardation which is covered
by the consent decree.

Unfortunately, all indications point. to a similar financial situation for the
1974-75 budget year In the Commonwealth in regards to education for the
exceptional child. Tn a society as rich as ours and in a state with the resources
of Pennsylvania, there is no jusilflable reason that exceptional children do not
receive the education they surely need and deserve.

For the reasons briefly outlined above, T urge serious conAideration of SR 6.
No person concerned with human beings can fail to see the merits of the
passage of such a bill.

I The prepared statement of Mr. McDonald follows :1

PR.PARE.D STATEMENT or FIVRETT A. JR.. SOPERINTENDENT OP
SCHOOLS, CENTEXNIAT. SCHOOLS t TVYLAND, FIMITHHAMMON AND WAnstfosims)

Mr, MeDortAt.o, AbstractT. Education must he for all children with an
adequate program for each child,

TT. Most school districts accept the above philosophy and provide programs
for Special Education students to a high degree, but usually desire to improtte
their services.

ITT. increases in enrollinent, salaries of staff, costs of stimlies, kid cost of
building construction with lesser increases in wealth, have caused a very
%minus strain on local finances, resulting in everinereasingitaxes, Federal aid
would he welcomed,

IV, The list of suggestions made by staff indicates there are plenty of
worthwhile improvements, expansions, and new programs that could he accom-
plished. if additional funds were available.

As a school administrator, T would welcome the opportunity to improve and
expand our programs. and T sincerely urge the passage of S-6. Ti T of any of
our staff can be of further sere ice, please feel free to call on me.
T. Statement of Philosonh

it has been and Is stated philosophy of the Centennial Schools that it is
the responsibility of the school district to provide an adequate educational
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program for .4LI, children in the community, and a personally equitable
educational program for EACH child in accordance with his needs, abilities,
aptitudes. and interests.

It is felt the above should be a shared responsibility of the local community,
the State, and the Federal Government.

The above should be accomplished by recognizing the individual child's
physical, mental, and social conditions, his own peculiar learning strategies ;
and developing educational programs be differentiating: Objectives, space, time,
methods of reporting to parents, achievement expectations, staff.
II. Centenriial Schools Programs

A. Operated by the Centennial School Board (1).

Type

Mentally retarded educable
Brain-damaged
Socially and emotionally disturbed

Classes Children

15
4

190

4

B. Operated by Intermediate Unit No. 22 in Centennial Buildings

Type Classes Children

Deaf and hard of hearing 3 24
Mentally' retarded trainable 3 30
Physically handicapped 3 24
Socially and emotionally disturbed 1

C. Programs Including Centennial Schools Students in Intermediate Unit
Classes

Eighty-five full-time children in Intermediate unit programs. In addition,
itinerant services are provided to 800 children in speech, vision, and hard-of-
hearing.

13. Programs Including Centennial Schools Students in Private State Ap-
proved Schools, Etc.

48 full-time students attend private State approved schools
(1) Housed in an especially designed school building and in "regular"

schoolsvalue of integration of students in the mainstream.
III. Local Financial Conditions

The analysis that follows is not only peculiar to the Centennial School
District but Is applicable to ninny school districts, but to varying degrees.

1960-61 1913-74 Increase

Enrollment (1,954-1,704)

Property assessment in thousands..
Cost/pupil (total budget)
Bonded indebtedness without AVTS in thousands
State reimbursement as percentage of budget

Property tax on home worth $20,000 today

4, 754 14, 331

$28 000 $85,358
$508 $1.233

$8, 064 $39, 188
38.6 44.

and dropping
$10, 000 $20. 0000

$3, 333 $8, 667
31 mills 93 mills
$103.32 6620.03

9,757

$59 , 358
V25

$33.104
0.58

$10, 000
$3, 334

62 mills
MC 71

Percentage
increase

213
)

(228)
743

142
546
1.5

100
100
200
500

IV. Desired Improvements in local programs
The question was asked of teachers and administrators who are involved in

,iiceln1 mitten Hon programs what they would recommend for improvements In
the local school program if they were allowed unlimited funds. The following Is
a list of recommendations that are not in rank order or listed by priority since
they might have different priorities fnr different circumstances. It should be
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noted, however, that even though a school district feels,that it Is doing a fairly
goodjob serving the special education child, that a great deal more could be
done itudelptate funds are available.

A. Smaller class sizes or additional staff (aides) for present classes.
Transfer of classes of mentally retarded, Trainable children from Inter-

mediate Unit operation to local operation.
C. Transfer of classes of brain-damaged children from Intermediate Unit

operation to local operation.
D. Transfer of classes of socially and emotionally disturbed children from

Intermediate Unit operation to local operation.
K Development of programs (basic skills, eareer-oriented) for children from

ages 17 to 21 who do not choose to graduate from secondary schools after 12
years of schooling. (Potential-60 to RIO per year)

F. Conduct in-service programs for speehl education and general staff to
improve services to Andrea.

0. Develop more educational amterials for individualized instruction.
II. Expand secondary school programs for the: Brain-damaged, socially and

emotionally disturbed, educable, and trainable.
I. Expand and improve preschool Mead Start/Day Care) development

Programs. (Less than MI of over $000 children front disadvantaged families
now being served. Estimated number eligible for special education-1000).

.I. Expand the services of the special experience room. (a simulation facility
in the Centennial Schools wherein conditions can be controlled to a very high
degree and learning strategies can be observed.)

K. Develop effective vocational and career programs with adequate stuff of
placement. counselors,

L. Increase staff of psychologists. social workers, and guidance counselors,
M. Develop more "alternative" programs,
N. Ent') loy staff of advocates to "search out" Special Education students and

follow through to guarantee each student his "right to education,"
0. Establish effective programs of parent consultation and education.
P. Develop and subsidize work experience and co-op programs to allow

students to 'theta/ school and engage in worthwhile career pursuits.
Q. Operate summer programs for special eduo "tion students to reduce and

minimize educational regression.
R, Conduct follow-up studies to determine effectiveness of existing special-

ized programs.
S. Increase secretarial staff to handle required reports, etc.
T. Employ bilingual teachers.
U. Provide classes for children who test out etluenble, but are motionally

disturbed.
V. Employ curriculum specialists to reconunend materials.
W. Provide additional class trips.
N. Provide industrial arts center classroom where the teacher ran utilize the

unit approneh teaching method.
Y. Provide-equipment for individual study, study carrels, etc.
Z. Employ speech therapists.
AA. Provide clothing allowance for children who are in need.
AR. Development of programs in the special experience room along the lines

of perception,
Al'. Provide complete homemaking area with a qualified homemaking instruc-

tor for the upper educable children,
AD. Ete.

fThp prepared statement of Ms. Scott follows:1

PAPIPAREO STATEMENT OP EMIT SCOTT, DIRECTOR OP SPECIAL. EDUCATIOS PON
PITTIMIVROtt SCITOOLE

Ms. Sem?. My name is Ruth Scott and I ant the Director of Special Educa-
tion for the Pittsburgh Public Schools. I have held this position since 19119. I
think It is important to state that T have been involved in Speelal Education
for 23 years and have watched the growth of programs and services for the
handicapped increase drama Denny in Pennsylvania during this period of time.
However, no matter how great the increase has been, it still has not been
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suffielent to meet the needs of all those children known to have handicappingconditions.
have carefully reviewed Senate 13111 0 and wish to commend the authors of

this bill for their recognition of problems facing the handicapped, their concern
and their foresight in proposing that financial support for the education of
these young people must be nuindated. Those states in which larger numbers of
handicapped children are now being educated have been able to deliver services
because nionies.have been made available to the schools and school districts. It
is appropriate, in the context of increased services, to note one major concern I
ban regarding Senate 13111 0, as it is now written, and its implementation. In
my review of the bill I could find no r9ferenee for the continuation of Federalfinancial support once the desired 'satiation and expansion of services have
been accomplished within the various administrative units, State and local. I
am stressing, in effect, the fact that all too frequently in the past, programs
initiated through Federal effort and financial support have withered on thevine at the local ,level when Federal funding hits been discontinued. From thevantage point of long experience, I believe it essential that Federal funds
continue to be provided to State and local .education agencies where program
oxpanslon has been based upon, and possible only with, such financial support.
We will continue to have handicapped children in need of your assistanee,

Let tme cite an example. The Pittsburgh Public? Schools offer programs for
emotionally disturbed children. With 36 classes in existence at this time. There
is an urgent need to eximuil this number of classes to 72 fur the 197.1-7 school
year. It will be Impossible to do so even with the generous funding availablethrough the State Department of Ecwatlem. If I could be assured that
additional funds from the Federal Government would be available, I could theninitiate planning and begin to operate programs for these children without the
worry of "where will the money conic from". In this way the Federal hindswould h it supplement, enabling us to increase services for the emotionallydisturbed in Pittsburgh rather than supplant those programs paid for by the
State and district, as now would have to be the Case.

Further, as Regulations are established for the expenditure of these federalMonies, I would hope that the individual school district or designated adminis-
trative boundaries would be able to determine the specific needs for the
These needs should not necessarily he delimited to instructional services only,
but should consider the possibility that facilities may need to be bulit to house
some of the children to be served. Antiquated 'buildings which are provided ona "east off basis" for the handicapped are really not appropriate for certainchildren who require a different kind of school program. Old buildings don't
lend themselves In many Instances to the kind of space needed for the
physically handicapped, Ilse profound mentally retarded and the extreme acting
out-disturbed child. It is essential then that the local educational agency andthe eonsumers br involved in deterndning the priorities for the handicapped
within the home area. Section 3, Paragraph P, implies that you share this
concern for consumer involvement,

In relation to determining the priorities for program expenditures, I feel
that consideration must also be given to the impacted population areas. These
areas by definition are known to have larger numbers of children who require
special services. That is, the greatest incidence of frequency and prevailance of
linutileapping, conditions exist in major cities. I hope that in the development of
basic criteria for administration of these funds attention he given to this
important faetor. For example, the 711% of the excess cost for the Pittsburgh
public sellouts should be band on the pro-rata for the district rather than a
predetermined figure set by the Department of Education.

Before I close, I would like to address myself to the concept of Mega east,
Out of my experience in administration of programs for the handicapped over
the last 10 years in Pennolvania, I have, frankly, developed a bias concerning
this matter, I strongly support the concept of excess east as the basis of
funding, as indicated In Senate Bill O. Excess eost permits program operators
to develop programs aveording to instructional needs of children, Some pro-
grams are extrenwly expensive, the programs for the deaf-blind, physicallyhandicapped, profound mentally retarded, and multiple-handicapped requirennieli more money limn those 'migrants for the etinenble mentally retarded,!Oct% within diseHeet disability amts, thene are significant differenees inprogram costs and only through the excess cost funding base can administra-
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tors he assured that the needed instructional progrem and services will be
provided.

In conclusion, I strongly support Senate Bill 0 and the concepts contained
therein:

1. payment by Federal Government to the Stateson excess cost,
2. the requirement that plaits must be developed at all levels indicating

educational delivery system to this population.
3. that the responsibility to educate all children must he recognized by

general educators everywhere.
[The prepared statement of Mr. Powell follows :]

PREPARED STATEMENT OF LAFAYETTE S. POWELL, En. D. ASSISTANT DIRECTOR FOS

INSTRUCTION DIVISION OF bPECIAL EDUCAT,JN SCHOOL DISTRICT OF PHILADELPHIA

Mr. Powa, Mr. Chairman and Members of the Senate Subcommittee on the
Handicapped:

It is indeed paradoxical that one should have to plead for the handicapped
child during these enlightened days of the twentieth century. Even more
paradoxical is the fact that such a plea must be made for all handicapped
children in a land of plenty whose flag symbolizes not only "freedom and
Justice . . but also education" . . . for all."

Through the slow process of humanization, man has come to recognize and
assist those whose handicaps were blatantly obvious. Consequently, the first
labels and educational facilities were for the 'blind, Inter the deaf, and still
Inter, for those with marked orthopedic handicaps. Those with limitations and
deficits with less visual impact had to hide their time.

And so It was that the mentally retarded, the severely and functionally
disturbed, and the learning disabled wilted for recognition and help.

With this overall progress came some limitations and hazards:
(1) Labelling of the handicapped children that carries an unfavorable

valence. Bill 5.0 appears to support this type of identification where such
labelling is not necessary (e.g. the mildly retarded in a regular grade setting.)

Senator. K MR. Now we'll call last but by no means least,
it panel of citizen organizations:This is a group Of people who are
not only recipients of these programs but also in one way or another
bemuse of their own willingness to help are persons committed to
these programs and these activities, and therefore are in an excellent.
position to give us sonic evaluations and some suggestions. So w
everyone in the group please come forward and sit at the table in

front here, please.
I think at this point since many of you have been very kind and

courteous and have sat through the main part of the hearings the
thing that would help us most, in my judgment is to pick up either
part of your testimonyfirst of all, we'll submit. all your statements
for the recordbut to pick up the parts of your statement that you
feel are most relevant to the questions and points that have either
been asked or raised; and second, addressing yourself to any of the
questions that you don't feel have been satisfactorily answered, or
which you disagree with,

Perhaps you'd like to have sonic frame of reference here, so we're
interested in your views as leaders of the groups that receive the
services and if you disagree with some of the other panels..we'd like
to know that, and your statements may not have covered that, So the
summary of the salient points from your statement plus any disa-
greement, or any different perspective that you as a specific User of
the service might shed light on as opposed to some of the other
people who've been providers of part of the services.

Let me start on Inv right here and again would you identify
yourself for the record'and prneeed,

pro
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I think really that is perhaps our major area of support for Senate
bill 6. We do support it and we are particularly pleased I think with
the phraseology in the bill that individualizedndividualized written program is
contemplated in which the instructional system us well as the parents
or guardian of the identifiably handicapped child will cooperate in
the development and implementation of the program, since that is a
step in the right. direction.

With that, comment unless the Senator has questions pass the
microphone along to my next. partner.

Senator Sr HwEIKEn. Thank you %WV much. I believe we'll go on
down the panel before we start questioning.

Mr. Whitaker.
Mr. WHITAKER. Senator, I'm Dale Whitaker, United Cerebral

Palsy of Pennsylvania. I'm here in place of Hugh Ransom who was
called out of town, so I do. want. to thank you for allowing me to
come it to represent United Cerebral Palsy.

First of all I'd like to underscore Mrs. 'Ellen Somerton's testimony
iri the last panel. Her type of testimony comes from people who are
in the nitty-gritty part of both education and rehabilitation, and
from what. I've heard from her we would strongly support much of
her testimony.

The right to edwation started with the Pennsylvania Association
of Retarded Children's effort to instigate this court. decree, and
naturally it followed that much of this educational programing
centered itself on the mentally retarded.

It would be an omission or oversight if I didn't mention that about
two-thirds of the cerebral palsy population is mentally retarded and
usually there are many multiple handieaped children. So this impart,
of right to education has hit our affiliates across the State. Because
the school system now serves school -aged children, we have now
centered our attention more on the early identification of preschool
area.

After 6 months of right to education, we did a study and we found
out the following factors which I see have been underseored by many
people. We found that the special education teachers were not prop-
erly trained to deal with all exceptionalities. Especially the physi-
cally handicapped who are either mentally normal or mentally re-
tarded. We found out the facilities and equipment were inadequate.
We found curriculums and programs were inadequate. And most of
our people out. in the field felt that, for the most part, homebound
instruction was not the right approach for many of the. people. We
also found through our executive directors who deal immediately
with the intermediate units, they felt that parents needs were misun-
derstood and misinterpreted by the school districts. These are the
final salient points that we found after 6 months of existence of the
right, to education. Of course, we realize that the school system did
not have ample time to implement programs so desired by September
of 1972 because they had to :get started with programs after the
decree was made. We 110 understand that there was not enough
funding or time nvoilale to do 11'110 everyone wanted to do.

In summary. I would say we reeminnend really a large part of the
funding should gq into early Pare and ident flea t inn. If you resell the



aaatt4 ylm qua u fil sum pun.) Jon imp !mut)) s1u.).1141 0111 jo auf) 
63p)am out atduluxa pool, v alpifun 04 molt jump alp.) 

IMOUn 1UJJ JO UJJOUOJ [1144 011 JAIN 411111 Sly Onli aoluad puu saaapp 
ctualxu4 gatm Ou!tuat) au; su alt 04 Sum ifuot u suit 1195 41 inn JuaS 

mt ay ul lutimaums pasoadtul sun tol.ingsmit ..)4u4s ay ss0.1J11 SPIO 
-aud ay uu 44tm utapuud 11!(t aayoutt aft 1)1 stuaas uol4u4.todsutud, 

.u.).1111111.) asay .10J ap!soad puu 
ursal 04 mot( lump) itattuf m0un 4itf0t) a asitua.ut aatt out ttaaputta 

Jo spaau paw Suilawads ul patill!sat) 'mu 'mug I suoluldo Jttl 
puu pt"( pap.m.pu Aliujuatu oviutqual 11 'xi (Pi suaddun pui.) 

papau4aa A I 1 NUM 
$ulaq onf sap!saq asutt Say 410(1 stualgo.fd maaalop J0 spos ou 0.111 

04dli4 puu bSaolutitquitmou alit 1111(1 flagon.) .u.).11)llit.) padduaipuutt 
rotor asinum, JAI .10j. patafisap Stow! 

-wads uaapuna asay .10; salonauj mau uolott.i4sut).) put; sguiptoln 
paau apaadsap Saas U1 a.fu .400 flagon.) ant) Jam! Say 
uaapt!tta autit#aa .10i salut!a9 utoflassup aoj pilau pull Say aa.kouattm 

.way Jo; U100.1 pug uua sato aasa.fatim puu sitiatuasug ti! paautd 
Supxt 0.1u uaaputta puu puttoau Vuojois Jo 401 if uaaft wetland, 1.1.11) 
-top papauoa JO; patal!sap sutooassula .10 sliti!puttg a9pads JO stuaa4 

u! uaaputta ay a01 somuauj outtbapu ap!s0.1(1 u.l simsua.1 pqatiuug au; 
atcputt sl 112attqs44Id JO Sip OU 'S11 14a0111011 POO S.VOIll) 4WOOVICI 0114 
OUO JO'NJ111 11 Suumatutipilud .as1111 swami 

0114 uaaau0a suaau tuaaual ()Jay .up a.fau Suouli4s.)4 suoi.ta.fd .1110 ul wasaJd pu) J.tt ono 
sumu03 aidttoa v Spolutit wilt asug 04 out putum I pun buta4sSs 

limps °wind tpiatlitspid ay to plop papau4a., 11 JO 4uaaud ay s! gam); 'alit .41)1uttas maguv saic J.0 two! til .71uptiaddu yl otim 
tiasam paumpg %IN s! Stu uo suo9s.)10) .10.11141111 04 Soautu!ad 

gam{ tud put) °Sup04 .fau.sua 1001119104 alto poilasaad utotiod 
'1UOSthid 

aq 3011 powa Ottm umoati ..1x JO &mid u! .).1.nt Liu suazi40 papaut 
af4 uolpflaussv IfillusiSsutiad ay .10j. aatzulidtimj ululluattpa 

03 3I{ 111 110j. ittu4sIssv tupads ay .11as paint.% Liu "rims .alt 
'.11V. 

.4anuu0(m .ttatttu Sao.% tud 'HAN DIM11.1S .101 II OOS 
'UOS numu, .9 um a4uuas JO .wAui U1 Siguoa4s aa,am 'mg boa} 

siy ft! paputaul -An wogs tiol4u4.10dstsum, .9 um opus lam! 0p 
am .sly uo s4tignoil3 .Ito JO uotood aofittu ay 41100(11 si lily )yogi I 

.saptuqus!t) Jay() puu Ssold tu.inaaaa apittaul pow& 
gam& .samtuuolldaaxa OSJUOO auo S1110 OCISUOI SI way pin) two 

...upau4aa prom totm plop sumittap.fita .10 stuu.,Voad mato 10 Silauftm, 
cagy ivy gas tom ttoA goof4ua a1au0a u Omani oV nog J! lauj uJ .14a!4 

Ituuolidgaxa uu stimuli 04 Startibapm patiluai Milan Iou an) Say pal ati.sagattog u! quapn4s uoloatpa 'wads ay .10j stuttoapaa aadald 
nuldopmap Sulputii mos aq pounts Noy 411114 pa} °s111 at .110l3Uattpa Siam puff luau11ua.14 

puu &MO 'uol4uatoluap! Siatfa Jo Si!ssaaau amosqu ato ftwas.lopull 
pplom aA1 'way aoi on ptuom awl! alul.fdaffidu alit Jasatiattm 

xis--adu a4ulatioaddu 411 aa,Say tiattm 10011as auttlVa., aaula 
uvo Say luti4 os doumop way dial( um) Ind .1111110uo Stan) 'wallop 



r"

1550

normal children, three teenage normal children, and she couldn't
understand this. The cab came to pick her child up and she found
her child being placed in the cab with three normal children.
Obviously the cab driver found three fares on the way to her house
and thought this was a good chance to make an extra buck; he was
going to take the three fares and the retarded child too. We have all
sorts of problems like this. Sometimes you get your child ready for
school at 7 :30 and the bus arrives at 10, or the cab comes at 10.

One of the other areas that really concerns the parents is a lack of
a reasonable ratio of teachers to students in terms of speech therapy,
occupational therapy, things of this sort. I have a daughter who is 7
years old and we're not even sure that she can hear yet.

STUDENT-TEACHER RATIO

Senator SCIIIVEIRER. Can you give us a specific ratio?
Mr. Mum. NVell, the ratio as I understand it in speech therapy, is

approximately three full-time or two full-time speech therapists and
one part-thne speech therapist for the needs of 737 children, and this
is rather a ridiculous ratio. These people are really only involved
with trainable children so it's hardly likely the children will get
much speech therapy. Then again there are the facilities the speech
therapists have to share. In one instance there is a speech therapy
room sharing space with a piano tuner and a music class. It's hard to
imagine anybody can accomplish anything in a situation like that.

One of our biggest concerns is the lack of funds to provide facili-
ties for these children because presently a plan the school board has
in mind is to move these children, all 562 of them, to an 88-year-old
building on the north side of Pittsburgh in the Manchester area. It's
certainly not adequate for the needs of these children in view of the
fact that some of them are multiply handicapped and blind and have
many other physical handicaps. To put these children in a four story
building seems ridiculous, but there doesn't seem to be any place else
for them to o because there are no funds available for new construc-
tion. We're hoping that Senate Bill 6 will help us in this area. It
would minimize a lot of shifting around from basements and from
One old building to another and give us a centralized location. We're
very anxious to have a center for trainable children in the city, but
one that's designed for the specific needs of the children rather than
just taking an old building and trying to convert it.

Many of the parents complain that the children that are teenagers
and don't have many more years to spend in the system, and that
they are very much concerned because their children have received
very minimal vocational and occupational training and shortly they
will be out of the system. Where will they go to from there. Many of
them were 15 ve :irs old when the consent. agreement came down so
they maybe only have 8 more years left and agewise they will have to
be removed from the system and put into supportive programs out-
side of the right to edueat ion program.

These are the areas which we would like to see Senate Tull 0
address itself to. And I'm sure with the passage of this bill a whole
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.lot of problems that concern us will be answered since this is a long
range program. It's not something that the board of education is
going to have passed for a few years, it's going to be with us forever.

Senator SCUwEIKER. Thank you Mr. Kirsch.
[The prepared statement of Mr. Kirsch follows:]
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Senator SCHWRIKER. We will move on to Mrs. Keller.
Mrs. Kr.i.m. I'm Mrs. William C. Keller, representing the Penn-

sylvania Easter Seal Society. As you know our caseload has children
of all varieties of handicaps, from those who are profoundly retarded
to those who are brilliant and all kinds of physical and emotional
handicaps as well.

I don /t have anything very original to add to what I've heard this
afternoon. We would like to express our concern about one or two
points. I think in my own mind the primary one is the existence of
architectural barriers in our Fab lic school systems. Although it's
against the law in Pennsylvania to construct buildings with public
money that are inaceessiSle to the handicapped, we continue to do it.
We continue to build public buildings that may fulfill the letter of
the law but are an awfully long way from fulfilling the spirit of the
law. And it isn't going to do any good to tell a child he has access to
education and deny him access to the building. He has to get there to
get that education. 171 have buildings where school boards have
ramped an entrance, usually in the back where they take out the
trash, for the children in the wheelchairs. But then if the child can
get into the building he can't go to the bathroom, or he can't take
care of himself in the bathroom, or perhaps he can't reach the
telephone if it's on the wall. We -wish there would be some way this
bill could address itself to reducing the design barrier.

We would like also to see if we can do something about parental
expectation. The parents of handicapped children, as everybody at
this table knows, have their eyes cocked and their ears open for this
kind of legislation. When they see that it's been passed their spirits
rise at once and they think. well, now help is at band. It takes a long
time to implement the law, and we wish you would do all you can
to require that thn intent be met by the agencies involved. I'm not
sure how it can be accomplished, but parents and people involved
with the education of the handicapped, have high expectations of
something like this and we want to avoid any frustration and bitter-
ness that can come from slowness of implementation.

Because we have been in the business of delivering educational
services in our local affiliates we have some pretty good affiliates and
pretty good special education and preschool classes. We're old in this
business. We've been doing this for over 25 years. We would like to
see the bill encourage the purchase of existing quality services. There
are a lot of good ones, not just Easter Seal Society services. And it's
ridiculous to go on discovering the use of the wheel every week, and
we have had public schools take over the special education programs
and we phase ours out only to have parents return to us and say
what can you do about getting my child bark in your Easter Seal
elnsse, because they are better than the ones in the public school. Tt
takes a while for public Selmol services to get the expertise, the
understanding of dealing with children. So we would like to see this
bill provide for the purchase of existing services.

We also would like along with this whatever we can do in the
educational system in this country to reduce the number of people
who think they are ha ndieapped. breams(' often the way a person
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feels about his handicap is the guiding factor in his life. If he thinks
of it as an inconvenience that he can live with pretty well because he's
been educated and equipped and because he is also being integrated
with the people who don't think of themselves as handicapped, though
most of us are handicapped in one way or another. I think the philos-
ophy of moving the handicapped children in .;101 out of the regular
classes as much as possible is going to do a peat deal to reduce the
number of people who think they are handicapped and expand the
number of people who can make it..

We support the bill and we will do everything we can to help.
Senator SCHMIERER. Thank you very much, I think your point is

extremely well taken about putting people into the mainstream.

AUTISTIC CHILDREN

I'd like to ask either Mr. Whitaker or anybody else who might be
able to answer this, whether you include services to autistic children in
your definition of mental health?

Mr. WHITAKER. Although I'm not the mental health person, the
gentleman to my heft is, I would not include autistic children exactly
into mental health. They are a special group of children that have
not only' an emotional disorder, but many blocks to learning that
involves other specialties besides just the psychiatrist or psychologist, .

Senator SCUM:IRV.% Does anybody else want to respond f
Mr. WASS. I would say, yes, we would, include them in the broader

definition of mental health. However, we would recognize that it may
be somewhat difficult within the structure of the public school system
to care completely and adequately for such children. We would
echo Mrs, Keller that perhaps some consideration could be given to a
purchase of service of an outside functioning agency that would be
more uniquely suited to rendering the kind of service the autistic
child might need. But in the broader-definition of mental health, yes,
Senator, I would respond positively to your question.

COST OF SERVICES BORNE BY PARENTS

Senator SCHWEIRER. The next question is really for anyone that
would like to answer. In any of your respective knowledge and
programs is there any cost being charged to parents for any of the
services for their handicapped child presently, and if so what's the
nature of the charge and cost ? Who might answer that?

Mr. SELL. There are %nylons costs, Senator, and it depends on the
service. For instance, with the mentally retarded specifically, when
you're dealing with say evaluation provided by the Mental Ilealth/
Mental Retardation program there is a liability scale which the
parents must meet, and therefore are charged certain percentages, It
again depends entirely on the service,

Mrs. ICELLEu. I'm not competent to answer it really, I have the
vague feeling that there certainly are charges and I cale get an
answer for you, but T can't give it to you now,
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ADDITIONAL SERVICES NEEDED

Senator SCHWEIREIL We'd appreciate it.. Does anybody else want to
respond to that? Any information you could provide for the record
would be helpful.

Another question I have is what might be the most important
thing from any of your respective positions that ought to be provided
in the present progrran in Pennsylvania that's not being provided?
Tn other words we've heard a lot about what is being done and
obviously Pennsylvania is probably doing more than any other State
in the union in this area and T recognize that, and I recognize the
effort, here. But as you folks see it' in terms of areas where we're not
providing a service what is at the top of the list of services or
educational aid that we should be providing and that might give us a
guideline in Federal legislation to be aware of?

Mr. WASS. I think I would answer, Senator, with this, qualified
personnel at the grass-roots level. There are ninny school districts
we find throughout the State who leave it to the intermediate unit to
provide services for the handicapped child. And the intermediate
units sometimes are not providing these services and when they do
we find that the classes that provide services for the handicapped are
either overcrowded. as was suggested in the case of Pittsburgh, or

R that the personnel, the teaching personrel is not equipped to handle
the particular problem. The end result is that many of these children
who have an identifiable handicap are not getting the kind of educa-
tion that is contemplated by the Deportment. of Education or by the
consent. order. T think on the grass as level competent personnel
are needed.

Mr. WurrAmt. T would second that statement. T said in my origi-
nal statement that the quality of the personnel on the nitty-gritty of
the ratio. of teacher and pupil is not adequate. The training of the'
special education teacher is a matter of importance and I would
second thiA remark about qualified persons who have the daily con-
tact with the handicapped. TVs not that we weren't doing a good job
up to now it's just that we have more people to be served. More
people are being found and more except Tonalities are being brought
into the school system that weren't known before. Many of these
children were hidden away and we're finding them today, so we need
to update our teaching methods.

Senator Sonwnficzn. Thank you. Do you want to respond to that?
Mrs. KELLER. The people who I've heard today, are speaking pri-

marily as residents of city areas. But if you are the parents of a handi-
rapped child and you live in Tioga County, Pa., your problems are
compounded because the handicap population, total population, if
you take the retarded and physically handicapped and emotionally

idisturbed and put them all in a barrel, it's pretty thin. And transpor-
tation is a terrible, grinding, continuing problem. If you get a child
into a class then don't have a special education teacher in
some of these schools because as I say the population is very thin in
areas like Potter County. McKean County. Perry County. Providing
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all the ancillary services that handicapped children need, it's just too
much to take them to whim/ and then dump them at home again in
the afternoon with no companionship, no nothing.

'1'lle rural areas are poor in a thousand different ways that the
handicapped in the cities are really not aware of. It's terrible to be
handieapped in a big city and the worst handicap in many cases is to
be living in the shadow of a sem ify that mold help and not know it.
But if you're rural poor, and you don't have to be very poor, if you
have a handicapped child you're st tick if you can't move.

Mr. SELL. 1 think I'd like to emphasize something that was saidearlier by one of the edueatior people that is that training for adminis-
trators. all levsils of administration. needs to I)r stepped up and im-
proved. The biggest problem that I've seen so far is the attitude of
the administrators and the basis of decision making is administrative
rather than on the educational needs of individual children. This is
not responsive or appropriate to .ht' individual') needs.

Mr. WHITAKER. Onee again as long its I'm seconding everybody, I
believe when Easter Seals mentioned that Easter Seals has muchof tlae expertise. up 'to ,t) years of service. Well, not to compete, but
Cerobral Palsy does too have some expertise in this area and so does
the Association for Retarded Children. But what I'm trying to say isthat there should be some way for the school systems to cooperate
with the agencies who already have expertise in the area of programs
and services to develop self-help skills. There were some reports back
in our evaluation that problems were due to lack of funding primar-
ily to the school system. But we receive mostly lip service In our
attempts to help school districts to develop adequate programs and
services to the handicapped. There should be more of an extended
hand and more cooperation between agencies of the private sector aswell as the public sector.

Senator Scum:mitt. I think that pretty well concludes the ques-tions I had and I want to say that the record will be open for sometime if some of you have stone other thoughts or ideas or suggestions
we'd be glad to include them in the record.

We greatly appreciate your patience and perseverance through the
day, but I think it also was helpful because we've, had your testimony
after hearing the other witnesses. You who are nearer the problem in
the grassroots of solving this problem have had the opportunity torespond and I think it is most beneficial and we appreciate yourpat ienre.

I wont to again invite you for any further thoughts or ideas for
the record as our hearings around the country conclude.

want to say that I appreciate all the witnesses for taking time
from their very busy schedules and for joining with me in this effort
to make S. ti a really meaningful bill, and also to get the ideas from
Pennsylvania which are so important to the Nation at this point in
time because of their research and pioneering and the initiative that
this State and this Commonwealth and you folks have shown. We
want to thank everyone for coming.

fThe prepared statement of Mr. Wass follows :1
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PREPARED STATEMENT OF CARL WASS, PENNSYLVANIA MENTAL HEALTH, Iwo.

Mr. WASH.: I ant Carl Wass, represetring Pennsylvania Mental Health, Inc.,
an organization of Pennsylvania citizens which seeks to improve the conditions
of care and treatment for the mentally ill and to promote mental health
generally.

For many years Mill bus been concerned about emotionally disturbed
children who hare been denied a public education. Although some school
districts have added classes for socially and emotionally disturbed children,
there still are many districts in Pennsylvania that do not offer any programs
for these children.

Dr. Bertram S. Brown, Director of the National Institute of Mental Health,
recently stated "over one-half of the U.S. Population is now under 25 years of
age, lid it is estimated that over 10% of this present resourceabout 10
million youthrequire mental health services. Their needs range from hospital-
ization, to treat and reverse serious psychopathology, to the early intervention
of doctors, teachers, counselors and parents able to handle mild, transient
problems and thus prevent inter developmental crises,"

There can be no excuse for any child not receiving an educational program to
meet his needs regardless of the nature of his mental disability. The role of the
school in 'providing an education is vital to the success of treatment and
therapy. They should not be separated which only compounds the problem.

Recently we revolved information from the Pennsylvania Department of
Education that 200 children were excused from school for a period of time the
past few years due to their emotional problems. During this school year 40
chill",ren were on record as being excused from school, for this reason. Uowever,
we have been told that 170 children are out of school in Philadelphia with
medical excuse's due to emotional problems. Therefore, it is obvious that many
students who are not receiving an education are not officially reported to the
Departt...!nt of Education, and we have no idea how many of these children
there may be in Pennsylvania.

In another report from the Department of Education several Intermediate
Units do not have any classes for socially and emotionally disturbed children
at the elementary level and about eight of the 29 Intermediate Units do not
hare any classes at the secondary level. Obviously It Is preferable to maintain
these children in regular classrooms when possible. but it is also obvious that
some children do require a special program. Another problem that is difficult to
assess is the placement of some children in special education programs for the
retarded.

In Pennsylvania the Consent Agreement on the Right to Education for
mentally retarded children has put an additional financial burden on schools to
establish programs for all retarded children and, therefore, classes for other
handicapped children receive a lower priority.

In a hearing before a Pennsylvania legislative committee on Novemebr 20,
1973. John Pittenger. Secretary of the Pennsylvania Department of Education.
stressed that pressure is being exerted to include all exceptional children under
the consent agreement. He said although technically only the retarded are
included "in fact the Consent Agreement does" extend to other exceptional
children. He pleaded budgetary and administrative problems in being unable to
include all exceptional children.

In legal opinions by Pennsylvania Attorney Generals in recent years and as
stated in Senate Bill #6, the State has the responsibility to provide education
for all handicapped children and the problem of insufficient funds should not be
permitted to bear more heavily on the exceptional or handicapped child than
on the normal child.

In Senate Bill #6 it is stated that Federal funds shall be used by the State
to initiate. expand and improve educational services for hnndlepped children
in-conformance with a State plan. We also note in Senate Bill xrn that Federal
funds made available under this act will he so used as to supplement and
inefease the level of State and local funds expended for the education of
handicapped children and in no (Ilse supplant such State and local funds. We
would urge close scrutiny of State programs and budgets to assure this would
not happen.

We commend the requirement that an "individualized written program"
would he required for each handicapped child and would be reviewed at least
annually and amended when appropriate with the agreement of the parents or
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PREPARED STivrithim Ws, WILLIAM C. KELLER, PENNSYLVANIA EASTER SEAL
NocIETY Felt CRIPPLED CHILDREN AND Anutas

Nits. Kitu.sat, Mr. Chairman unit mendsms of tlw Subcommittee on Imbor find
Pub lie Welfare who, today, are addressing their attention to Sent(. Bill 6.

I am Esther Anne Keller, representing the views of the Easter Seal Society
for Crippled Children and Adults of Pennsylvania, in support of Senate Bill 6.
Throughout my adult life, I have been concerned with the problems of the
handicatimed, having served as a volunteer at all levels of the Easter Seal
SocietyMeal, state, and nationaland am well acquainted with the philoso-
phies, the objectives and the attainments of the Easter Seal Society t it has
dealt with the myriad 1 if concerns iir ibe handicapped.

I am here today representing sonic 5,000 volunteers who have given their
time, talent and personal resources In the support of the Society's ork in
serving the physically disadvantaged. I represent their interest in and support
of Senate Bill 0, that, If enacted. would provide financial assistance to the
states for improved educational services for handicapped children.

Rather than to offer a layman's analysis of the proposed legislation, I should
like to describe the influence of early education on the physically disadvan-
taged, and attempt to point out what it would mean to those in need, should
Senate Bill 0 be successfully adopted,

The Pennsylvania Story. To give you a feel for the scope of concern of the
Easter Seal Society for Crippled Children and Adults, I should like to present
Just a few statistics to underline not only the massiveness of the problem, but
to detail, to some extent, the influence of n voluntary agency that has taken on
the concerns of the physically disadvantaged.

In 1973, nearly 23,000 Individuals were served In Pennsylvania through the
Easter Seal program and its 44 local affiliates; there were 45,57R different
services provided to those persons served in the local treatment facilities; the
Society invested $2,771,000 In personnel to provide and suppotr the statewide
direct service progrviis of' the Easter Seal Societies; something in excess of
$5,000,000 was generated to aid the Soelety in its efforts to assist handicapped
persons achieve dignified, purposeful lives; $3.3 million was contributed
through voluntary gifts to support the work of the Society, while only $926,701
was received through Government reimbursement programs.

14,854 youngsters between ages 11-21 received slimier. from our local Pennsyl-
venial Easter Seal Affiliates. 27 of these affiliates purchase or provide preschool
special education for the physically handicapped. In addition, our State Society
was a pioneer in establishing summer resident camps, and our 25 year
experience has clearly demonstrated the benefits, not only to the children, but
to their families.

The Voluntary Agent.). and Special Edueation, Twenty-seven years ago, when
I first became active in the work of the Pennsylvania Easter Seal Society, one
could barely discern the beginnings of special edmiation programs for (Tippled
children. The Pennsylvania Society, however, even in its early beginnings,
voiced concern and support for the edurntion of the handicapped child. In those
days, even progressive public school systems used nhaost any excuse to deny
admittance to a handicapped child. And this attitude is, unfortunately. still In
evidence in unexpected places. The Society was responsible for promoting the
first special education legislation in helping to underwrite the salnries Of

special edneatien personnel, In pioneering special education classes for the
atypical MIMI, nml in estnblishing teaching !megrims for the homebound. To
andergird this effort, the Pennsylvania Easter Seal Society Is constantly
promoting the reernitment of promising young people for careers In special
education programs.

While the public seined system has been remarkably slow in assuming
responsibility for serving handicapped children of school age, the Penesylviinia
Society has moved toward the serving of pre-school handicapped children in
the Comprehensive Rehabilitation Centers, Speech and Hearing Programs. and
Pre-Sefton' Cinders. We can testify to the rewording results of preparing these
children for entry into regular or special classes in the public school 4yritei. faf

the 5.000 youngsters ht the age bracket 0-5, a high present of them are
Involved 10 Our pre.school programs, and are reeelving the kinds of experiences
that will prepn re them for a eompetitIve position le the nubile school system, if

that system will accept them. In our epinfon. the iassuge of Semite fill 0 will
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with its resources. pick up the responsibility and permit the voluntary sector to
move on to other needs.

in reviewing the eommentary made by Senator Williams to the Senate on
February ail, I was pleased to note that in addition to being pragmatic about
the problem of education for handicapped children, he also indicated the need
for visionary thinking. He alluded to the fact that more than 0% of the
known 7 million handicapped children in this country are without special
education services.. The repent court decisions have abolished any debate
relative to the right of a child to a free public education. We firmly believe
that the enactment of Senate 11111 0 will make possible the education of these
children who are presently receiving inadequate or no educational services.

Mr. Chairman, we are all handicapped
to be handicapped is to be nortnalbut the only way we can meet the very special
needs of the very speelal group spelled out in Senate bill (I is to guarantee them
In the way this proposed bill does.

Palmation is not a privilege that eon be granted or withdrawn. 1.1ducation is a
right that our Nation cannot afford to deny anyone. We support Senate bill 0
because it makes possible the attainment of these objectives,

Senator ScluwEnunt. At this time I order all statements and other
pertinent material submitted to the committee by persons unable to
attend this hearing he printed in the record.
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Bethlehem Area School District
EDUCATION CENTER

23117 Rodgers Street
Hdt bighorn, Pennsylvania 11017

March 15, 1974 Truisms! (215) s63.3111

The Hearing on Senator Harrison Williamss
Subcommittee on Senate 13111 it6, Education
for All Handicapped Children

Mr. Chairman and Members of the Subcommittee:

I wish you to know that I strongly support Senate Bill #6, I regret that
other compelling commitments will not permit me to appear before
your subcommittee to give personal testimony,

As your own research has Indicated, thousands of handicapped children
and youth in Pennsylvania are nut provid.-1 adequate educational services,
In many instances, services are nonesv.tvnt for these young people,

While our Commonwealth is not among the nations backward states in
concern for education of the lidnilicapped, the fact remains that state and
local resources are agonizingly finite, aid more than a third of our
handicappei young people do not get the education and training they need
and deserve, The Williams Bill, providing for a 75 percent excSH cost
reimbursement to states for the education of handicapped children, could
become landmark federal legislation which commits this nation anew to
providing appropriate education for all its citizens.

'thank you for hearing my views on this important matter.

Since rely,

../ ,

//,a4:4174,
William A. Bost
Superintendent of Schools

WAH:CalS

34.830 74 27
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am-Ann 6van4, an occupational tAe,ta4Zat now with the Naly Spi4a.

Nanpitat (wweanitg 014ntal Nevlth ((take in Vamp NriLl, Penn4y2vania.

Janne/4 .9 a tAe Ocevatianul Aexamy ConnaLtant the Office of
Mental Retardation, depas.trotnt ol. Pu6Lic GYelfaee. an the cannent,

eAainalan of the. Develapmen401 iii4abilitien Special Sam/Lent. Pwap of

the Amite,' Occupational :Me/mpg ilanoc.iation. 9 an Amp/unman? the

American Occupational 71te4apy timaciation and wall to endonne S. 6,

the 61acation 16n ALL #andiacoped Children Act,

We /4/4 &wont the COMIUMt4 and panent pnaupn wAa Aave 6nought

ale pno6Lem to the pa6dic.'4 attention, and applaud the action of

the count in uniting thie landManh decision an well as the activitiee
of the Department of tiacatian en developing, and implementing (014P9Lt
(the (vmmonwealth Plan fon. 6clucation & .7naining of mentally Re.tanded

Chi.Ideen) and pP63 (tire Omvmonwealth. Plan fon t5ducatian and

7naining of Olentally Retarded Chacli.en),

7/te chadnen <n quention are, indeed, "npecial childnen" who need

all of the renounce we can /41/.4i44 to enable them to lead rich and

fulfilling Live, A dimpLe device to help hold a pencil OA CAVOIV
a epeciaLpo4ition to help twit a head &wand Leaning the

atnengthening of npecific muncle pampa 40 '44e/ilia/ to accompLiehing
aell-cane nAilln vital to self - reaped and a meaningful Life; - one
of time may help thee eAi/dnen maim a valuable contni6ation to 011.4

deadly.

3Aene handicapped children need a "Lange of expenti4e in wade to

function at tAein. Aipheat Level, 74 occupational thenapial 4:4 one
of etyma/ eve/U.1 eapeA, to supplement, complement and enhance the

Won& of the educators ut helping, all child en neacA etti4 maximum

potential, The &fah at hand id ChOiltApiltg and mounding. 7he total

effort id wetly and calla f0A coopenation among education, health,

welfane, and Ohers agencies concerned witA aLL alladne"
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Take steps
for your

Child's right
to education

Identification STEP

Registration STEP Ol
Toting STEP

Agreement STEP

Heath* STEP OP
The Pennsylvania Association for Retarded Children, Inc.
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Education
is theirs by right

not by chance

... nor by grace
Thomas K. Gilhool, Esquire

October 8,1971

THE RIGHT TO EDUCATION . . .

What does it mean to you
and your retarded child?

It means that whether your child is living at
home, with relatives, friends, guardians or foster
parents; whether he is in a group home; if he is
in a temporary home, waiting to be admitted to
a state institution, on a waiting list for a state
institution; or if he is a resident of an institution;
beginning no later than September, 1972 every
mentally retarded child, below 21 years of age,
who is a resident in the Commonwealth of
Pennsylvania, must be provided with a free
public program of education and training that is
appropriate to his learning capacities.

Today, education and training of mentally
retarded children in Pennsylvania is
a right . . Not a privilege.
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Your retarded child can be educated

Your retarded child should be educated

Your retarded child will be in class or an

educational program by September,1972

You take the"Steps" listed in this booklet

Each step is outlined for you in detail.

Each step will bring your child closer to the day when
he or she will be in school.

Each step is part of what you must do to make sure
that your child gets the "Right to Education.u.

The Pennsylvania Association for Retarded Children,
and your local chapter, will walk along with you, step
by step, to make sure that your child is not turned
away from school.
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SaCC\P\e e\
Your address
Date

(Name) School Superintendent
(Name) School District
City, State, Zip Code

Dear Sir:

This is to notify you that our son (daughter), (Child's
name) has been diagnosed as mentally retarded. He
(She) was born on (month, day, year) and now requires
a program of education and training appropriate to his
(her) abilities.

Would you please schedule (Child's name) for an
evaluation as soon as possible.

Thank you.

Sincerely,

Send 1 copy of this letter to each of the offices listed
below:

Secretary of Education
Harrisburg, Pa.

Your local County Chapter of THE PENNSYLVANIA
ASSOCIATION FOR RETARDED CHILDREN at the
address listed on the back of this booklet.

Send the letter certified mail with a return receipt,
Keep one copy for yourself as proof that the letter was
sent. Keep the signed receipt when you receive it from
the school. This is proof that they received your letter.
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STEP 11 Identification
Although your school district is required to find all
exceptional children from birth to 18 and to plan
facilities and programs for themdon't count on it!
Unless you tell the school district that your child
is not in a school program or a' training program, or
receiving instruction in your home, they will not know
that he exists!

The easiest and surest way to let your school district
know that your child is ready for school or some type
of educational program is to send theni a letter. A
sample letter, which you can copy, is printed on the
opposite page. This letter will identify your child to
the school district, and notify them that your child is
mentally retarded and needs special education and
training.

This letter also asks the school district to make an
appointment to have your child tested. The school
district should then call you, or send yot..a letter
telling you when you should bring your child in to be
tested.

Make four copies of this letter. Send one to your
school superintendent, and one to: The Secretary
of Education, Harrisburg, Pa. Send the letter cer-
tified mail with a return receipt to your school district.
This is to make sure that the letter is not lost and that
the school is notified. The school should return the
receipt to you, signed. This is proof that they have
received your letter. Keep one copy of the letter for
yourself and the signed receipt.

Send one copy of your letter to your local chapter
of THE PENNSYLVANIA ASSOCIATION FOR
RETARDED CHILDREN at the address on the back
of this book /et. If you have any questions about Step
',call your local chapter of the PENNSYLVANIA
ASSOCIATION FOR RETARDED CHILDREN.
They will help you!

...
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STEP Registration
After you have written a letter to your school district
notifying them that you have a mentally retarded child
who should be in school, or should be getting some
kind of special training program, the next step is to
register him in your neighborhood school.

Call or visit the school and tell them that you want
to register your child. Have the child's birth certificate
and his vaccination certificate with you. Fill out the
registration form and make sure that you state that
your child is mentally retarded.

You can register your child anytime. Most school
districts register children in April or May, but if your
child is not in your neighborhood school, he can and
should be registered at any time by the school office.
This is another way of letting your school district
know that your child is not in school or receiving any

. training.
The school should then notify you of a time for an

appointment for testing and placement in a special
class, or for someone to come to your home to work
with your child.

IF YOU DO NOT HEAR FROM YOUR SCHOOL
DISTRICT BY LETTER OR PHONE.

CONTACT YOUR LOCAL CHAPTER
OF THE PENNSYLVANIA ASSOCIATION FOR

RETARDED CHILDREN
at the address and phone the numberlisted on the back
cover of this booklet.
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STEP 3Testing
Your school district should test your child in order to
find out what type of special class he should be placed
in. The test will be given to your child by a school
psychologist, who will either test him at school or in
your home. The school should contact you and set up
a time and place for this test.

After your child has been tested, the school should
let you know, in writing, at an interview, or by a letter
to you, what type of class they believe your child should
be in, or what type of educational training they will
give your child at home, or in special school, training
program, or day care center.

Read this recommendation over very carefully. Make
certain that you understand just what type of training
and education your child will be receiving. Ask your
doctor, or anyone who has worked with your child if
they feel that this is the right program for your child to
be in.

You know your child better than anyone else. If you
feel that the class or training program recommended by
the school is not the best one for your child; that he
would learn more or be helped more by another type of
program, then you have the right to disagree with the
school's plan. If you agree to your child's placement,
you may be asked to sign a "Hearing Waiver." Even if
you sign the waiver, you have 5 days in which to change
your mind and request a hearing. (See step 5)

THE SCHOOL MUST PROVIDE A PROGRAM OF
EDUCATION OR TRAINING FOR YOUR CHILD
THAT IS APPROPRIATE TO HIS ABILITIES! THEY
CANNOT TELL YOU THAT THERE IS NO CLASS OR
ANY OTHER TRAINING OR EDUCATIONAL PRO-
GRAM FOR YOUR CHILD!

If you have any questions about Step 3, please contact
your local chapter of THE PENNSYLVANIA ASSOCI-
ATION FOR RETARDED CHILDREN, at the address
and phone number listed on the back cover of this
booklet.
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S C e. eeIC
Your address
Date

(Name) School Superintendent
(Name) School District
City, State, Zip Code

Gentlemen:

This is to advise you that we, the parents of (your child's
name) do not agree with your planned placement of our
child in the program you have outlined for (your child's_
name).

We, therefore, in accordance with the Federal Court
Order of June 18, 1971, Civil Action 71.42, request a
hearing on the placement of our child.

Would you please notify us as to the time and place
of this hearing within the specified time limit.

Sincerely,

Send 1 copy of this letter to each of the offices listed
below:

Secretary of Education
Harrisburg, Pa.

Your local County Chapter of THE PENNSYLVANIA
ASSOCIATION FOR RETARDED CHILDREN at the
addrt.a listed on the back of this booklet.

Send thte letter certified mail with a return receipt,
Keep one copy for yourself as proof that the letter was
sent, Keep the signed receipt when you receive it from
the school, This is proof that they received your letter,
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STEP Agreement
After your child has been tested, the school district
should give you an interview or send you a letter stating
what type of class or training program your child will
be in.

If you disagree with your child's assignment; if you
feel that your child should be in a different type of
class; you should let your school district know.

When the school district gives you an interview or
sends you a letter letting you know what kind of pro-
gram your child will be in, they should also send you a
card to sign which says that you either agree or disagree
with the placement of your c.iild. If you agree, sign the
card and send it to the school. If you do not agree, send
a letter to the school, and sell them that you are request-
ing a hearing because you do not feel that your child is
being placed in the right class, or training program. A
sample letter, which you can copy, is printed on the
opposite page. UNDER THE LAW, THE PARENT OF
A RETARDED CHILD HAS THE RIGHT TO ASK FOR
A HEARING IF HE FEELS THAT HIS CHILD HAS
NOT BEEN PLACED IN THE CLASS OR TRAINING
PROGRAM WHICH IS BEST FOn THE CHILD. EVEN
IF YOU SIGN THE PAPER TO WAIVE THE HEARING,
YOU HAVE 5 DAYS TO "THINK IT OVER" AND TO
REQUEST A HEARING.

Send the letter requesting the hearing to your school
district by certified mail with a return receipt. Keep a
copy for yourself.

IF YOU REQUEST A HEARING FOR YOUR
CHILD, YOU WILL NEED HELP. Your local chapter of
the PENNSYLVANIA ASSOCIATION FOR RETARD-
ED CHILDREN can help you, and will represent you
and your child at the hearing in your school district.
There is no cost to you for this service.

IF YOU REQUEST A HEARING, GET IN TOUCH
WITH YOUR LOCAL CHAPTER OF THE PENNSY L.
VANIA ASSOCIATION FOR RETARDED CHILDREN,
AT THE ADDRESS AND PHONE NUMBER LISTED
ON THE BACK COVER OF THIS BCOKLET.
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Si6C eeIC
Your address
Date

(Name) School Superintendent
(Name) School District
City, State, Zip Code

Gentlemen:ti
We, the parents (guardians, etc.) of (your child's name)
will be in your office on (Day and time) to examine all
school records, tests, and reports concerning our child,
in accordance with the Federal Court Order of June 18,
1971, Civil Action.71-42. Please have them available for
us at that time.

Sincerely,

Send 1 copy of this letter to each of the offices listed
below:

Secretary of Education
Harrisburg, Pa.

Your local County Chapter of THE PENNSYLVANIA
ASSOCIATION FOR RETARDED CHILDREN at the
address listed on the back of this booklet.
Send the letter certified mail with a return receipt.
Keep one copy for yourself as proof that the letter was
sent. Keep the signed receipt when you receive it from
the school. This is proof that they received your letter,
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STEP E Hearing
After you have requested a hearing, you have the right
to examine all of the school's records on your child, (his
test scores, reports, or any other information in your
child's file. You must, again, write a letter to your
school district telling them that you want to examine all
of your child's records. Tell them what day and time
you will be there, and ask them to have your child's file
ready for you to look at. A sample letter, which you can
copy, is printed on the opposite page.

The school should notify you of the day and time for
the hearing. You can attend the hearing alone, or you
can bring witnesses with yo, You can bring people with
you who know your child, si.ch as a doctor, a social
worker, a case worker, or a teacher. You can also have
with you someone who can give you legal advice.

THE HEARING PROCESS HAS BEEN SET UP TO
GIVE YOU THE PARENT, AN OPPORTUNITY TO
SPEAK FOR YOUR RETARDED CHILD. THE HEAR-
ING MUST BE HELD BEFORE A PERSON WHO
CANNOT BE AN EMPLOYEE OF THE SCHOOL
DISTRICT.

If you must request a hearing to make sure that your
child is placed in a class or training program that is best
for him, pleasr: r:ontact: YOUR LOCAL CHAPTER OF
THE PENNSYLVANIA ASSOCIATION FOR RETARD-
ED CHILDREN, AT THE ADDRESS AND PHONE
NUMBER LISTED ON THE BACK COVER OF THIS
BOOKLET, Your chapter will have people who can give
you advice and people who will be with you at the
hearing. There is no cost to you for this service,

THE HEARING MUST BE HELD IN A PLACE NEAR
YOUR HOME, AT A TIME WHEN YOU ARE ABLE TO
BE THERE!
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If your School District says "No"

It you have applied lor an education or training program
for your retarded child, and the school district gives you
any reason for NOT placing your child in class, or in-a
training program, or with homebound instruction, YOU
HAVE A RIGHT TO REQUEST A HEARING. YOUR
CHILD'S RIGHT TO A FREE PUBLIC EDUCATION
HAS BEEN VIOLATED!

DO NOT accept any of the following reasons for denying
an education to your retarded child:
1. We do not have classes for retarded children.
2. We do not have room in our class to include your

retarded child.
3. We do not take retarded children until they are 8

years old.
4. We do not accept retarded children who have not

reached a mental age of 5 years old.
5. We do not have classes for junior or senior high school

age retarded children.
6. We do not accept retarded children who are not toilet

trained.
7. We do riot accept retarded children who are behavior

problems.
8. We do not accept retarded children who have other

handicaps (such as hearing loss, cerebral palsy, etc.).

.t.
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9. We do not have pre-school classes or kindergartens
for retarded children.

10. We do not accept retarded children who cannot
walk.

11. We do not have enough money to provide classes
for retarded children.

12. We shall put your retarded child on a waiting list.
13. We will stop our programs for other retarded

children if you make trouble for us.
14. We will postpone your child's admission and let

you know when he can come to school.
15. We are not going to educate or provide a training

program for your retarded child.
16. Your child can no longer benefit from any edu-

cation or training.
17. We cannot send a teacher to your home to work

with your retarded child.

IF YOUR SCHOOL DISTRICT SAYS "NO" FOR ANY
OF THE ABOVE REASONS, OR FOR ANY REASON,
PLEASE CONTACT YOUR LOCAL CHAPTER OF
THE PENNSYLVANIA ASSOCIATION FOR RETARD-
ED CHILDREN AT THE PHONE NUMBER AND
ADDRESS LISTED ON THE BACK COVER OF THIS
BOOKLET.
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The right to education and
your pre-school child
If your school district provides a pre-school or kinder-
garten program for other children in your community;
or if there is any public, tax-supported program operated
by either the Department of Education or the Depart-
ment of Welfare for children, then your mentally
retarded child has a right to be in a class or a training
program for pre-school children, too.

Pre-school is very important for the retarded child. In
a pre-school, the 3, 4, or 5-year old retarded child can
begin to learn things which will help him to fit into
classes as he grows older. He can learn to feed and dress
himself; he can be toilet trained; he can learn to sit still
in class and listen to a teacher; he can learn to share with
other children, and how to play with other children.
Most children learn these things in nursery srhooi, in
day care programs, and indergarten . Your retarded
child, too, can and should be in this type of school.
REMEMBER, THE SOONER YOUR CHILD IS IN
SCHOOL, THE BETTER OFF HE WILL BE IN LATER
YEARS!

Call your school district and find out about pre-school
programs for other children. If there is a pre-school class
in your school district for normal children, they must
also have a class for your retarded child.

IF YOU At VE ANY QUESTIONS ABOUT PRE-
SCHOOL PROGRAMS FOR YOUR RETARDED
CHILD, PLEASE CONTACT YOUR COUNTY
CHAPTER OF

THE PENNSYLVAillA ASSOCIATION FOR
RETARDED CHILDREN

AT THE PHONE NUMBER AND ADDRESS LISTED
ON THE BACK COVER OF THIS BOOKLET.

It 1..;
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The Pennsylvania Association

for Retarded Children

will work with you

to guarantee your

mentally retarded child's
right to education !

step
by

step
IP YOU NEED HELP ... ALONG THE WAY ...

CONTACT

YOUR LOCAL CHAPTER OP THE

PENNSYLVANIA ASSOCIATION FOR RE.
TARDED CHILDREN AT THE ADDRESS
AND PHONE NUMBER LISTED ON THE
BACK COVER OF THIS BOOKLET: OR
WRITE:

THE PENNSYLVANIA ASSOCIATION FOR
RETARDED CHILDREN, INC.
HARRISBURG, PENNSYLVANIA, 17101

34420 0 74 28
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"In the e days, it is doubtful that any child may
reasonably be impacted to succeed in life it he .c
denied the opportunity of an education Such an
opportunity. where the stale has undertaken to
provide it. is it right which must be made available
to all on equal terms "

BEST copy
ORME

Clue' Justice Fail Warren
the Brown Otelsion, 1954

The Pennsylvania Association for Retarded Children, Inc.
112 North Second St. Harrisburg, Pa.17101 Telephone: (717)238-4767

FACT SHEET

The Right to
Education
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The Right to
Education
Civil Action No. 0-42 in U. S. District Court,
Eastern District of Pa.

This order, injunction and consent
agreement was signed October 7,
1971 and it:

1. Establishes a "moo reject" system of free public edu
cation and training for mentally retarded persons be
tween the ages of six and twenty-one years, NO
SCHOOL DISTRICT MAY POSTPONE, TERMINATE,
OR IN ANY WAY DENY THE RIGHT TO A PRO
GRAM OF FREE PUBLIC EDUCATION AND TRAIN.
ING TOANY RETARDED CHILD.

2. Provides that no child's educational assignment may
be changed without notice to the parents or guardians.
and establishes that an opportunity for a hearing regard.
ing the appropriateness of the recommended changes
must be granted to the parents or guardians.

3. ESTABLISHES THAI EVERY RETARDED CHILD
CAN BENEFIT FROM A PROGRAM OF EDUCATION
AND TRAINING no matter what label based on I.D.
(educable. trainable, or profoundly retarded) has been

applied to the child.

4, ESTABLISHES THAT THE MENTAL AGE OF A
FIVEYEAR OLD CAN ONLY APPLY AS A CRITER
ION FOR CHILDREN ENTERING THE LOWEST
REGULAR primary class above kindergarten and CAN.
NOT BE APPLIED TO CHILDREN ENTERING
SPECIAL CLASSES.

9. COMPELS parents to place the retarded child in a
school program between the ages of 8 and 17.

PERMITS a mentally retarded child to enter school,
If the parent elects, prior to age 8, and to remain In
school beyond the age of 17, if the parent elects.

7, MAKES PUBLIC FUNDED PRESCHOOL PRO.
GRAMS AVAILABLE TO MENTALLY RETARDED
CHILDREN prior to 6 years of age whereat there is a
public preschool program for normal children prior to
&yews of age.

9, EXPANDS THE TERM "BRAIN DAMAGED" to
include all mentally retarded children, thus making the
retarded eligible for payment of tuition for day school
and tuition and maintenance for residential school up to

$4200.00.

9. DECLARES THAT A MENTALLY RETARDED
CHILD, WHETHER OR NOT PHYSICALLY DIS
ABLE°, MAY RECEIVE A MINIMUM OF 5 HOURS
PER WEEK OF HOMEBOUND INSTRUCTION, and
also states that homebound instruitiun is the least deur
able alternative to a classroom situation and must be
re-evaluated not less than every three months.

10. REQUIRES THE RETARDED CHILD TO BE
PLACED IN A PUBLIC PROGRAM OF EDUCATION
AND TRAINING APPROPRIATE TO THE CHILD'S
CAPACITY, and states that placement In a repulse class
Is preferable to placement in a special class end place-
ment In a special class is preferable to placement In any
other type of program.
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EVERETT A. 1.000NAL0, 411.

in 1954 the school directors of Nyland Borough and
Boat, 'MOW. and *dimwit, townships slime to Ceordinala
their educational armories dough the establishment i 3
joint Schaal dilatiCI the couleur:ere beau's ol flu throe par
hcipaltng districts shed matchOCI the lorestant ol Them last
decision *an a second one *NM mug invited Dt Evened A
McDonald or at that time the young dunerintniutord ol Inn
Millbury e I schools to servo as 0101 adsiontsiratur el the
new 'mediae II would have been iblItcoll to laid an able, man
or one bullet qualified tor the position lie odor, at tin Iettat
Ilion and fiapotience

Own m Looitunste. Mass in 1914 Everett A McDonald Jr
graduated nom high St moot in the depths ol the De Otession
tie *mend lot the Pest two years to earl, his &allege tuition
tradr 'mimed FlfchblIal Stale leachers College tn 1934 While
at r itChburg he derided his time between h.; asatterntc studies
and the :Ohs he held to suppOrt himself weaned a four haw
night Si'" 0 a plastic lactate and in a butcher stop on smell
ends 'man his joiduation of 1938, ho accepted a position as
a anal high school science leaches and coach 7tie lemming
yeal chile continuing to leach, he r owed Its last adminis
Have appointment and ramdly assumed more ostensive re.
spons.bilibes

iron, .439 to 194% 111 Mcbenceil was teaching ecucipal
aed coal h bum !gag to Ina/. he was a tegit t.rhuttl Ittacrici
and assistant princ.pal in wades I to 1.1 in Sandwich, Mass

In 1943 Dr McDonald resigned as Pre,ecpadbuperiniendent
of me Princeton. Mass School& to enter the 9 S A.r Voice
where no served as a training oll.cui Daring his two.ana &half
Veva 01 maaary scroll he was able it, continue his prates
monist propitiation SlUdy.ng mathematics and engineeeny
the University of Michigan anti Cotepleting the reguireinereS
lo' the Matter it tdietielon degree al Hasten Univoisily

Dr McDonald returned In civilian ore in 1945 as PrineMal
of the seeOnthey schoOi in Fast Hampton Conn In 1941 no
was ;mamma,' sopermlendeht ol the distort. q position he held
tar Ihr, real foul years While solving in this capacity full time
he was assn attending Yale Univnisity, and recenied m IWO
the Mann" of Airs degree a Predtemsde but enhance to the
University.; doctoral rampant

in this same Win by accented the Do5t1-or ol OuPaiel
inl"Inn, at 8000., eh WolfbUiY I I a disit.ct which was es
Penencoal Ina lead .1 phenomenal growth tills plea was 10
MO* soot. Iheieattei Owing the three year peond troth 1951
to 1954 Ur McDonald supervised an intens.ve building pro.
(PM deeemPod a 1041 teinsum of the school Waren and
completed his Malcom program at Vale in the critical year ul
1954 he lectured bout c 5 PhD degree and I call tu sow ie.
5htel admaitstiatca of me nowlylormed Centennial Joint School
DiStriCI in Bucks enunly Pa

the burgeoning suburban and induStroll development Monk
chararterton Inc Cordenntal Dtstuct today win, as as .high
stages in 1954 the aria at that time will star hgntlu populated
and essentially mull .11 nalwe When Dr McDonald assumed
his here only 1/00 students were 0m,,and in o, bye
schools of the lointule

The mildest ctrnenSiOnS of the lab vane not 10 remain
er.lifilufbed tat Meg {nom 1950 to 19611 the popUlahOn 01
the tAilticl increased Item 9 500 poisons lo almost 40.010
matliing the area as one ol the lastest glowing commionales
in the Country !-:,chool entollinenIS. refleCting this stage. had
ballooned tram I 100 Sludonts to 12.000 be the begmninci OI
the 19611.59 school term and violent OrOleetion suggest
that the --pitainng of (VOW% still nowhere in sight

Under LP McDonald's guidance. the school cliStrad hat.
planned tot and kept Me With this astonishing increase.
Within the ;et ilations ...posed upon 3 Iry me slab, ft mew
Centennial's continually expanding reeds no has supeivised
the planntna, development and construchun 01 seven elemen

dire schwas len elenientaiy School Medians. lute secondary
senates to 11 &moor/WY school additions and a now Area
Vocatudiat feCrmieal School whose lacarhos will be shaled be
Ceniennial amt Wen CUODeralin,y Sen001 diSfects Among this
roster of enriStruelion protects' is 01 cOurSe. the &chat,' we are
dedicating mita.' a building ol such esummaty design that d
10', roeueold substanhal Fedora! suoprol and national 'ucog
thbon

this enormous tuwanson Ed Centennial S phySieal plant
repreSrmls only a traction 01 the manifold ittspOnsibilitieS which

McDonal° has d.scharged So well Among his mane other
areas et "intern have been the reciuilmord Of 0 sound sup
porting slag to implement the District & programs. and fee
caietullyconCeived development ut II system Which truly meets
Ihe aspirations at Me cnnimuney and Is cnnsonanl With its to
Sauna& II IS a Mate of nos Laufersho that ine educational
autos of We COMMUnity have been earainUally enlarged and
Thal it has gorn strong Supper' IS the instilutiOn 01 Such new
services as elementary guidance and tiloary ptogmins and
sharer' lane, Computer ialaled instruction

Central to Dl McDonald s educations! phtiosophy - and
onsequerev to the direirinn he has given the Centennial

fiChadis is his nverdid.ng conceit. that malty Child receive
the best education possible towants that and he has in.tiated
multiple Hack secendary course (Animus, art accelerated
grain ho acadernically gifted children, and an esemplaty pro.
school program Ouch has served as a modal for Head Start
pioiecIS iteoUghOut the country The ternarkable laeli.hes .n
Ire. new building fur handie3010,1 Chadian reflect ins cones
non that local sLhuois have an obligafier, 10 stave all of MC.
shildren - tool lust thora, end man convenient 10 educate
As am tangible embodiment of Di McDonald's educational
pootaies d seems partici tarty liffmg that this school should
bear his name

Dr McDonald s slicing seaml tor c drUetrie inriavalion
has led In an on ening momentum in II, Dished to improve
as programs. S.IVIreS and IRCieties His concern for the ad
vancernent tit education has not been hmited to C-ntenn.alr
hi were, the SON, Movement which he helped to (04D1,0
IS tiVilkOM.1 to c0urdrnato educational re:eaten and thibulate
Ito phodical appiaratiOns Mmughnot the cautery ths tentritid
bons In As proless.on burg been waletv re:ognited He has
t listed ,n Who s Who' Wiseman Eaucatien since 1951

W....s Who in the 1' au., and has served this stale in an
advorry capacity for a number 01 yea's

No shale line divides Dr McDonald s profelsional 1.10 from
his perSunal area and MS seroce to the CoMmunity extendi
fat beyond thil long hours ol his working day His patlielpilthan

earnmundy Maas has yielded Signiticant remits he IS a
co Monde, and Charter member ol IN Big Blethers of Bucks
County the Hocks County Basic Edacarirm Program and Me
t.ortorittc Uppoduway Counsa *loch he Seared as Doeclor

and tteasurat He Is also a cellitat member arid Past President
01 ant Warminster Rotary Club.

Di McDonald is emoted and Imes as Southampton *an
It wile Monei and ibchaid, Mg youngest 01 bus three clot.
dten Janice us an elementary leacher in Long Island and
Bub s Steal biomes Int Eiectbc Producng Compantes in
()Mee trans Ur McDcnael is d grandfalhet to Bob s Iwo
sons. Bobby and Chris If would be remeis to close without
lhanktng Muriel McDonald tor Ina genetOS.ty and onderStand
mg with which she has ,hated her husband's lime and Mt
Own In bather the *agate it this community

A debt of glablude r, owed as well to the school Mistreat
01 1vytOn0 Borough and Warminster and Southampton town
silos who .n 1954, minted Dr McDonald to serve as soot
oneode..t 01 schools thh Wisdom of Ihea choice has been
conIcmad many Ines ovet 114 IMpoSsible hoWeVer, that They
could Pave guessed the event hal dimensions of the job, of
the fun measure dl dediCation and ability lhal their candidate
would bring to a
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PHILOSOPHY

It is the philosophy of the Centennial Schools to educate
each child of the school district to his maximum potential. The
implementation of this philosophy has led to the planning and
development of the Everett A McDonald, Jr. Elementary
School. Educational programs are provided for children of
regular. accelerated, educable, physically handicapped. train-
able and learning disabilities classes

Because of our uniqueness, we believe it desirable that
all children should be provided the opportunity to participate
actively with one another in planned educational activities;
thus children of varying abilities and potential will learn about
individual differences. Acceptance and awareness of talents,
handicaps and limitations will ensile, building a sound founda
ton to the understanding of our human condition. Fostering
a spirit of appreciation of others is our goal.

Therefore, through planned classroom activities and in the
utilization of the special teaturcis in the buildings such as the
homemaking center, swimming cool. industrial arts room.
the library, gymnasium, caletoriurt, and special experience
room, the interaction between and among the children otters
each child the opportunity to become acquainted with and
appreciate the individual differences of Ks peers. Through this
philosophy we hope that we have contributed to making each
Individual child's school experience more rewarding.
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ACCELERATED PROGRAM

II is the philosophy of the accelerated program
to oiler the mentally gilled child an opportunity to
operate at an accelerated rain. in addition. there is
a provision tor onnehment experiences that chat.
lenge and motivate the student to pursue Individual
interests and goals.

. , !,,',. J. J. "
43,0', !, ! 1' ' i !!'0

1.%A9 .o1

MATHEMATICS

46

.1/ 1,, 1,. la, 1 Ouni!! ^Ia.., /A .1' .... ,,3!. dna ...
-,19,41,k 1.0.11ed, ..P.

1

Tho children are selected for the program on the
basis of mental maturity academic achievement,
and inci recomnioniatiOn of teachers and principals
Placement or students occurs either at the fourth
or sixth grade level.
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LEARNING DISABILITIES PROGRAM

K.,

4'Y

Platement in a dam for altiiran With learning disabilities in made when
the organleourological limitationief a child so interferes, with his functioning
in a regular cies...program Met- special tochnichrei and supportive servisesmrs
deemed necessary.

The Clessr. housed in the McOonald,School emphasize a schedule based
on many short work periods Through the use of stud, cuturies the child's
environment IS Confined, *tieing his attention on immediate tasks the pro-
gram includes training in language experiences end intensive work in visual
and auditory perception txtensivo psycholOgical testing 'and advisee deter.
mine each Child's specific learning work patterns. and curriculum mode.
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The technological deveiopment% of teday's world
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DISTRICT
SWIMMING PROGRAM

One of the molt un,i;uo features it the McDonald
School is tree swimming pool ThO 0<:. is 50' 50' and
progresses from a dumb of 2' td

Children of the lest made tr.roughout !ho Con.
lomat School District participate in rho instructional
SWIlltrning program

o h.f. lows ;,*0 y h,ind,ceeped tranabie,
lede.rt cthsth,1,es and eih,:41114: i'1414(.S iNs) U;oZQ
the pool Linde. the pittlahre of Qual,hed

4 rAterrith,,,, inbtructors
The tail.c philosophy of the program in that every

child 0110t, be taught hoer to seen and to be made
aware of proper water limey

INDUSTRIAL ANTS
The induthiar at center is initially an experience

in tne tang,ble and the functional but in addition ex-
tends the prormse of broadening horit005 to .helL000
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FLAG SALUTE
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CORNERSTONE CEREMONY

Joseph Rheaume

Wayne Wund

SONGsun SPANGLED BANNER

PRESENTATION OF McDONALD PORTRAIT

GUEST SPEAKER

SONGGOD BLESS AMERICA

EXPLANATION OF CORNERSTONE CEREMONY Cindy Kinky

PRESENTATIONS FOR THE CORNERSTONE BY EACH CLASS

Mr. Oietg

Dr. McDonald

MRS JONES - Kind/Nation
Individual Pic lutes

MRS GLEITER -Wridergarten
Clam Picture

MRS GJTOSKY - Kindetgatlen
Palm Polite

MRS AMPOLLINI - Gild. I
Individual Pictutes

MRS SAFRA - Grade I
Booklet of names. Mimes. boll, dates

MRS WARREN Grade 2
Booklet- Best Inventions as 011968

MRS FURLONG - Grade 2
inventions of the FLOW°

MRS ALLEN - Gads 3
Ametican Flag made by children

MISS CLINK - Gtade 3
1968 Penny

MRS MILLER --- Grade 4
Cress WI. Fossil. 1968 Penny

mns GRUNDY -- Made 4
Cuttent Events Bonner

MRS DOOLING - Graded
Social Studies Booklet

MRS BERRYMAN - Glade 4
Resume of old typical day at McDonald

MR ZBINDEN - Grade 4
Rookies .1 the Cenoloic Era

MRS. KUNKLE - Grade 5
Wldlen record of moving day

MRS LANG -- Grade 5
Crass NewsPene1

MR MONTANYE Grade 5
Full deptession of McDonald School

MRS ORZYWACZ -- Grade 5
tape triteiview Silk Or McDonale

SONG Americo the Beautiful

PLACING OF CORNERSTONE

MRS SINGER -
TRM. Petlormance Puede

Group Pictuie

MRS FLAHERTY -
OAR Pettotmance ProLle

Group Picture

MRS KiPP - Educable
Chddrens IlandiStrling

MISS SHERiDAN -- Educable
Crass List

MRS FITZGERALD - Educable
Handprint ot each child

MR RABBERMAN - Educable
Story

MRS TOMPKINS - Educable
Booklet of Pictures

MR KELLER -- Educable
C1111(110111 Milton impressions

MR GEUTHER - Educable
Booklet of Art

MISS r.it MOINE -
t eatn,ig aisabaities

Small ley

MPS CUSHING -
t iring Disabititiun

Crass Picture

MRS COOPER - Phys Handicap
Class Acme

DR McDONALD -
Superintendent of Cenienniet Schools

two Dollar Om. Kennedy Hatt Donal
Philosophy of the McDonald School

MRS MARIE KOLBE -
Vice Precedent of Centennial School

AlmuteS Concerning IOn Alnh011 10
Name the W7 Plolect

MR MARTIN BRUCKER -
Chaitman Warminster Authority

Symbolic Memento of BucAS County

MRS ALTA LEARY -
Elementaty Supennsor

Centennial School OPeCtOrY

MR CHARLES WALKER -
Assistant Elementary Supennsot

Pregtels Reports Of the
McDonald School

Mll DONALD VAUGHAN -
Diteclot of Learning and Pupil Service

Statements of Pupil Service Petsonnet.
Picture or Craven Hall.
Cornerstone COMMON, P1091110

MR JOSEPH ALBANO -
Business Admenstratot

Cost AnalyStS ot Building-408-
School Revenue Bonds

DR HENRY RAY -
Ditectot Teaching & Learning Resources

What Schools Will be taw in 100 Years

MR JOSEPH KIPP-Assistant Principal
Kept 6th Grade Newspaper

MRS JONES - reacted
Picture of SRO

MRS NOLAN --- Nurse
Regisltalion Card

MRS MAPES - Cafeteria Manage,
Menu with Caleleiia Stall Kloatutes

MRS PLAYFORD - Secretary
telephone

MR FESMIRE - CJsindien
CeMenntal Custodial Membership Cud

MR CARVER -- Atchitect
Blue Rim Drawings

WALLACE ENGINEERING -- Contractor
Copy of Out/Mug troeCthcatteoS.
Leila, Eaptessing Appeciation in
Being Awarded the Connect

MR JOHN A DIE 12 - Principal
Letter ot AppOrnlment as Principal

Photogiaohy by
JIM BALDWIN
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CORNERS7ONE CEREMONY
the Cornerstone Ceremony was conducted on June 6.1966 The program on the opposite page describes
the various items that wore placed into the cornerstone bon at this memorable occasion

RIBBON CUTTING CEREMONY
pr ivmert A MrDna',1 I and Pirhard thn llon.)1 of ,iittInci thi white ,,t)tYfn In sandy liv
oponoio f yon-(t A rop.m.nlid .ir 1,0,u-query Schnni nn Thursda PAli 1'1611 Mrs
Nce m '44, I ,i!ff and Mrs WM' Kolbe look on Of appforifftatoly 6110 r.rpldten nlan to onto, the nrwly rnn-
frix1n't ,,rho.)1

34;830 - 74 31
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PROGRAM
Presiding, Mrs. Marie A. Kolbe

' Rretidenl. Centennwl Scholl Dowd

PRELUDE SELECTIONS Everett A. McDonald, Jr. Comprehensive
Elementary School Orchestra

Mr Bartholomew mono. Conducting

INVOCATION Rev. Patrick J. McLaughlin
Saint John Bolicu Church

PRESENTATION OF COLORS Boy Scouts of America
Noon 96, Warminster

PLEDGE OF ALLEGIANCE Boy Scouts

NATIONAL ANTHEM Audience, Chorus
Alm Nancy Joy Koch. Conducting

RECOGNITIONS Mrs. Marie A. Kolbe

PRESENTATION OF KEY' Mr. John S. Carver
lochmici

ACCEPTANCE OF KEY Mr. Martin C. Brucker
Ghanaian. Warminsler Authumy

PRESENTATION OF BUILDING AND KEY Mr. Martin C. Brucker

ACCEPTANCE OF BUILDING AND KEY Mr. John A. Dietz
Principal. Everett A McDonald..D Complohensiva Elementary School

EVERETT A McDONALD, JR SCHOOL CHORUS
"SOUND THE TRUMPET" Putceff Miss Nancy Joy Koch. Conducting
"WITH A VOICE OF SINGING" Shaw

"PHILOSOPHY OF THE EVERETT A. McDONALD, JR.
COMPREHENSIVE ELEMENTARY SCHOOL" Mr. Charles Walker

Assislanl Superintendent 101 Elementary Education
REMARKS:

MRS. ALTA S LEARY ..... Elementary Supervisor. Emeritus
Centennial School Dislrict

MRS ELLA K. RI OADS Master Teacher of Social Studies
Wduero tennonl High School

MR. FRED J. STACKPOI E Centennial Schou, Board. Member

INTRODUCTION OF SPEA,'cil Mr. Donald Vaughan
Dueclor of Leadung and Pupil Sewers

Dr. Carl McDaniels
George Weshinglon University

of Technology and Humanology"

SPEAKER

Tille''Education. A Careful Blend
REMARKS ... ...... ..............

PRESENTATION OF PHOTO ALBUM

PRESENTATION OF TAP& INTERVIEW

EVERETT A McDONALD. JR. SCHOOL
"ONCE TO EVERY MAN AND NATION"

BENEDICTION

POSTLUDE . ..............

...... . Dr. Everett A. McDonald. Jr.
Supatintendenl of Schools. Genlenniel School theincl

Richard McDonald

Keith Kirkner

CHORUS
-York . Miss Nancy Joy Koch. Conducting

The Rev Carl M Kleis. Pastor
NOdh and Sauthampron Reformed Chios

Everett A. McDonald. Jr School Orchestra
Mr Banhaitannw Amnia ConduChng

The building will be open for invection immediately lollowing the program.
fielreshmenls will be solved.
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Progress Report

on the

Planning and Construction

of the

Everett A. McDonald Elementary School

INTRODUCTION

Since the January 1969 publication of Progress Report 4, which was also the
date of the opening of the Special Experience Room facilities, the Title Ill Project
has focused on programming, dissemination, and groundwork for evaluation.
Progress Report S will discuss these phases of development.

PROGRAMMING

STAFF

A question that is frequently asked by visitors cvscerns how this particular
combination of people were selected to staff the Proie.t. The question can only
de answered by first referring ..o an atmosphere of exploration and innovative
educational planning whicli is generated and sustained in the Centennial School
District by Dr. Everett A. McDonald, Superintendent.

The inception ant development of the potentialities of the Special Experience
Room are a direct reflation of the sensitivities of Dr. Henry W. Ray, Director of
Teaching and Learning Resources. He has had experience at all levels of inmuc
tion, curriculum, and administration. His insight into perception, learning, and the
humanities led to his design of the Project.

The orientation of Project efforts involves integration of the arts and sciences
with personalized learning experiences that enhance perceptual awareness. To
accomplish this Dr. Ray sought a staff that was diver .e in background but capable
of fashioning a humanistic approach to curriculum in a multimedia center.

The six staff members combine background in science, industrial arts, language
arts, psychology of reading, dramatics, donee, tine arts, commercial art, photography,
school psychology, guidance, and instructional technology. Each member of the
staff is fully certified in his field, holds a Masters degree, and has at least seven
years of experience in public education. With the exception of the language arts
and reading specialist, the staff were all drawn from the local school district.
Beyond his professional experience and credentials, each of the staff contributes a
creative sensitivity in developing approaches for studtnts and teachers to become
more perceptive of themselves in relation to their environments.
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CURRICULUM DEVELOPMENT PROCEDURES

In Progress Report 4, we stated that "If this project is to be unique arid
innovative in resculpting the traditional curriculum, all educators and students in-
volved with this project must be willing to explore new and different strategies in
the teachinglearning process." Throughout the program development phase of the
project, we have attempted to encourage this.

The development of lessons for use in the Special Experience Room has been

a team effort involving the teacher who is interested in having a lesson in the
Special Experience Room and members of the Project Staff. More are beginning
to explore new and different strategies as they gain confidence in, and an awake'
nos of, new avenues in the teachinglearning process. More are beginning to see
tne Special Experience Room as a part of the classroom procedures. As teachers
become more involved, so do their students.

When a teacher is interested in a program in the Special Experience Room,
she completes a Program Preparation Sher which is sent to the Project Staff. On
this she describes the kind of experience she is considering, characteristics and
needs of her class, concepts that are being developed in her unit of study (if
applicable), and the types of leadup and follow-up activities she plans to use in
the classroom.

The staff uses this to begin gathering materials it preparation for an after
school planning session(s) with the teacher and as a takeoff point During the
session(s).

With the amount of time and multi-media materials involved ir the prepara-
tion of new lessons, we are pleased that, based on a 180 day schoo', year, we have
developed an entirely new lesson every 3.3 days.

DESCRIPTIONS OF SAMPLE PROGRAMS

The following are representative samples of the divergent lessons that have
been developed thus far:

Color Awareness
The purpose of this experimental lesson is to sensitize children to the diverse

colors of '.ieir environments by having them pay attention to a particular color in
different contexts. A series of slides are projected and the children are asked to
find red, yellow, etc. The same series of pictures are presented, but each time the
children are asked to search out a single color. Identifiable shapes or objects can
be distorted by changing the focus and thereby highlighting the color.

Influences of Environments
A series of programs have been designed around science lessons involving a

study of environments. During the programs students react to unique and abstract
environments presented in the Special Experience Room, e.g., upside down city,
electronic bounds, creating a sense of falling using the planetarium instruluent.
After each experien.:e, students are asked to write a response for each of a series of
words. Later, in tnc classroom, analysis of the wordassociation technique used
during the program generates interesting results about how sensitive we are to

our own human environments.

Orbiter Project
This program grew from a classroom project involving space night. Over a

period of about two months, the students formulated how a simulated earth orbit
could be achieved in the planetarium. They selected their astronauts, designed and
constructed a space vehicle, practiced tracking and reading computer settings, and
produced a closed circuit television production that was seen by most of the school
through their classroom receivers.
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The actual flight, with all of the technical problems of monitoring and pro-
ducing a part taped and part live television show, was done entirely by students.
Members of oar staff served in an advisory capacity.

In the actual flight the astronaut "moved" up-down, leftright, and rolled in
a space craft. The planetarium instrument was "flown" by the student astronaut
who tried to steer the craft. The astronaut was working with the concept that as
the sky moves down, he in reality was moving (pitching) upward. The other direc-
tions of travel were similar reversal problems.

A video tape has been produced, and will soon be available on Centennial's
25M2 system. This type of space High experience can be available at many levels
of sophistication. Other classes in the eistrict may become inte'rt sted in doing parts
of, or a complete, similar experience.

Star Map Lab

Students used the planetarium sky to learn how to use their individual star
maps. With the aid of flashlights, they could read their maps, and "check" various
feaures in the sky.

A change of latitude or seasons, forced students to view a star map in other
positions, and identify stars, and other interesting objects in a different sky. We
can prepare very simple maps, enabling this experience to be used by students of
many ability levels.

Transportation

A combination of sound effects, 8mm films, and slides are used to show the
usual (trains, cars, planes, boats), the unusual (wheel chair), the old (Model T),
and the new (Lunar Module) means of transportation.

A 360* projection of downtown Philadelphia with sounds of traffic, also can
be used to introduce a discussion about various means of transportation the children
may choose to go from.one place to another.

Food

This lesson was planned and prepared by two teachers with Project Staff
assistance. Slides for simultaneous projection were taken of a group of third grade
school children as they studied food groups, planned meek, shopped, prepared
hrtakfa a and lunch, visited a bakery to see the steps taken in preparing bread,
and baked bread themselves in their classrooms.

The lesson was used as a culmination to their unit of study on food.

Shadows

A single light source in the center of the otherwise completely dark Special
Experience Room cnables the entire class to experiment with shadows cast on the
dome. This lesson has been done with primary level children who discuss what
they know and what they wnuld like to explore with shadows.

Conc.pts that were d:veloped in some classes were: what causes shadows, why
shadows change in size and shape, silhouettes, illusions created by shadows.

Shadows can be controlled and thereby provide immediate feedback to children
as they take different positions or move different parts of the body.

Pantomiming activities can also be incorporated into lessons with shadows.
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Development of Visual Imagery

Visual imagery and symbology arc developed through study and discussion of
projected slides. Photographs of cloud formations, aerial panoramas, reflections and
line and shadow patterns seen in nature are prcijected in the Special Experience
Room. Studer.ts are encouraged to express their impressions and their interpreta-
tions of what they see. They draw parallels with their natural phenomenon, with
mythology. r.nd with familiar objects. Photographs of paintings, sculpture, and
other forms of art accompany these actual pictures and natural phenomena to
sensitize the students to the creative interpretations and techniques of artists.
Students are also led to visualize the setting or mood suggested by particular sounds
or music presented in a completely dark ned room. Students are assisted in de-
veloping visuAs depicting verbal concepts, music (i.e., folk songs) or poetry.

Value Clarification

Techniques developed to (wild upon in personalizing and integrating new
percepts with past experiences att.! values. Strategies have been developed to focus
the learners' attention on what he has seen, clarifying what seems right or relevant
for him, and how his behavior does or will reflect his priorities, personal tastes
and values. This approach pervades many lessons in the Special Experience Room
and materials and descriptions of techniques are available to teachers for use in
the classroom.

Creative Body Movement

Music, sound, light patterns, pinpoint light, colored flashlights, blended colored
1 lights, and projected images are example effect; used in our divergent body move-

ment programs. These might center around work with children and their shadows
in directed and free movements, in interpretative dance, and in the dramatization
of feelings or events induced by verbal, visual, or auditory suggestions.

Springboards for Creative Expression

Single concept films, slides, music, voice, and interpretative dance have been
developed to stimulate and elicit creative expression. Examples of these experiences
which can be used in various combinatiuns are: Timm single concept films' of reflec
tions on water, surf, a balloon vender; slides of seascapes, cloud formations, works
of art; recorded electronic music, jazz, sounds of sea, the city; odors; lighting
effects; and recorded prose and poetry.

Culture Study*

Many comparative culture lessons have been de.eloped. An example of one is
visual presentation of slides representing life in Afghanistan, Thailand, Hong Kong,
and the United States. Four series of slides are projected simultaneously with
relevant musical accompaniment. The set purpose is to have the children contrast
and compare the culture s through the u e of visual clues. It is suggested that
children traveling through these countries cannot speak the language, and there-
lore, must rely totally on visual learning. Following this experience the students
might write letters "home" describing the cultures. Other lessons look at 3pecific
aspects of cultures such as clothing, merchants, or family life. Music of the cultures
Is used as background to the presentation,
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INDUSTRIAL ARTS PROGRAM

The Industrial Arts area includes equipment to work with wood, metal,
ceramics, graphics, electricity, and plastics in the development of a brIsadbased
resource area for learning. Both stud_nts and teachers are given an opportunity
to increase cognitive and affective learning through experimentation and creative
expression. The art teacher works very closely with the Industrial Arts Specialist
to accomplish this. There is a constant interchange of new ideas, plans, and ques-
tions between the teachers and the Industrial Arts Specialist who is available
throughout each school day. The following are some examples of activities in the
Industrial Arts Area:.

The use of the potters wheel is demonstrated to a class of students. Following
the demonstration individual students make appointments with the Industrial Arts
Specialist to work on the wheel. The finished projects are fired and glazed under
the direction of the teacher. Ceramic work is very popular with children at all
grade levels.

* In addition to comparative culture study, we also compare the total with the
details of a city block or painting, the four seasons, the relationship of living
things to their environment, ulilitarian structures with sculpture

Thirty-seven first graders mass .produced wind chimes in their classroom
using ceramic clay. Each child was given a job on the production line. The jobs
were: rolling clay, cutting shapes, perforating, scrap removal, texturing and quality
control. The green clay was fired in the Industrial Arts lab and then returned to
the classroom for application of the glaze. Final firing was done in the Industrial
Arts lab then pieces were tied together in the classroom. Wind chimes and mobiles
have since been constructed by other children from many different materials.

Two fifth grade boys shaped the blossom of a flower from unfired ceramic
clay; then used the vacuum forming process to make a display on which the parts
of the blossom were painted and labeled.

A RetardedEducable class made their own perceptual training puzzles out of
a colored plexiglass.

Two fifth graders built a relief model of landforms using Triwall cardboard,
plastered with a mixture of perlite and cement, and then painted and labeled.
Dioramas using these materials are frequently designed and built by children of
all grade levels.

Four fifth grade boys constructed an "Optical Illusion Box" using one-way
mirrors, back lighting and rear-view projection. The purpose of this box is to
study the characteristics of light and how perception of light effects can be altered
by such things as reflections and refraction.

A RetardedTrainable class mass produced simple rubberband propelled pad-
dle boats. Many types of mass production experiences have been arranged for
many classes in the IA room as well as in classrooms.

The class for emotionally and socially disturbed chidren is transported to the
I.A. room weekly for work planned jointly by the class teacher and the I.A.
Specialist.

Work with 'stained glass: The glass pieces were glued together in the class-
room under the direction of the art teacher then transported to the Industrial Arts
lab and fired. Children came to the lab to remove sharp edges with a honing
stone before taking objects home.

A small group of boys came in after school to build model cars which they
have designed and for which they are constructing all parts including the stylized
fiberglass and polyester bodies. Children may use facilities before and after school
by appointment.
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Two fifth grade girls have constructed a simple working model of a hydro-electric plant for science class demonstrations.

Fourth grade boys built models of five basic types of fixed bridges (cantilever,
arch, truss, simple beam and suspension) as part of demonstration for social studiesunit.

Two boys built a weather station for a science project.
Study of the composition of a bone by cutting out cross sections.
A sixth grade class is publishing a book. The children have made the paper,

written the copy and will print and bind the book.

MEDIA DEVELOPMENT

HAND CONTROL UNIT

The problem of controlling a total program involving multimedia by the
person who is in the room with the students led to the development of a smallhand-held unit which includes a pointer, microphone, reading ligi It, and a series
of illuminated push buttons. These respond similarly to a touch to ephone system.
The 10 buttons presently allow over 200 circuits of control. A complex relay
system responds to the original commands.

This comprehensive switching ability permits one person to spontaneously
change the previously planned order of a lesson so that it can be instantly tailored
to the pace of the particular group. An obvious saving of manpower and efficiency
of operation results from its use.

The total control system is extremely flexible and allows continued growth
as more needs arise.

A large part of the installation work that we did involved installing remotely-
located relay blocks to turn off and on a group of 110 volt receptacles contained
in the relay units with the use of only lowvoltage wiring. The same lowvoltage
switching Jystem also controls room lights and sound. Eventually, it will control
the planetarium instrument as well.

NAVIGATIONAL LABORATORY

A small, used planetarium unit and dome was recently acquired for use in one
of our junior high schools. This planetarium has been redesigned by us to enable
students to operate it as a problemsolvinj, tool. A unique feature is the dome
touching the floor on one edge. This tilted dome concept enables students to look
forward into the dome, instead of trying to look straight up while they are plotting
celestial positions and conducting other experiments involving space science. The
insallation opens whole new dimensions for the current junior high science
program.

We are designing experiments which allow students to act as scientists: gather
data supplied by the instrument; manipulate the sky to determine what happens
in different latitudes and hours of right ascension; and test their hypotheses.

We also plan to provide mixed med'a presentations in the dome thereby en
abling this new installation to utilize materials we have developed in the Special
Experience Room.
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SCHEDULING POLICY

Because the Tit' HI Staff feels an obligation to the *Jtal field of education,
requests from other school districts for lessons have been very willingly accepted.
The amount of requests, however, has made it necessary to :lit tht following
guidelines for scheduling:

1. The Project Staff is prepared to teach lessons to groups outside the school
district on Thursdays of each week.

2. Arrangements should be made with the Project Director one month before
the requested .datn for the lessons.

3. Centenniel School District classes will be scheduled on Thursdays in the
remaining time that is available.

Community organizations, e.g., Boy Scouts, Brownies. . also have requested
lessons. We have scheduled them at times that are mutually feasible. Our first
obligation, however, is to the educational program of the school district, and since
the facilities are available to all children living in the school district area, these
take precedence over extra curricular activities.

In these ways, we feel that we can better meet the needs of our own school
district as well as those of the greater community.

DISSEMINATION

Our major felt need at this phase of the project Is the sharing of our develop.
ments and discoveries. Reflecting this need, dissemination activities have expknded.
Three issues of a newsletter entitled "Happenings in the Special Experience Room"
have been distributed to every teacher in the district and have been included in
cl e orientation materials for visitors. "Happenings" will continue to be published
periodically. Presently we are organizing publications about the Elementary Indus-
trial Arts Center. On a more frequent basis, two copies of the weekly schedule
of Special Experience Room activities are sent to each building in the school
district. Teachers and administrators are encouraged to arrange to observe pactculat
lessons .of interest to them. The response has been good, despite the usual difficul-
ties in classroom coverage for teachers. Faculty members of the respective school
within the school district, as well as specialized groups such as school district
principals and kindergarten teachers, have attended in.service demonstration -
discussion meetings on the development and potential development of the facilities.
Following these in-service meetings, we have noted an increase in each respective
school's number of requests for assistance in program development. For this put-
pose, a program preparation sheet is being used. The Project Staff also has met
periodically with the principal and staff of the Nativity of Our Lord School to
discuss recent developments of the project.

Even though our lessons in the Special Experience Room are constantly
changed and developed for specific groups of children from nursery through twelfth
grade represented in our divergent classrooms (physically handicapped, gifted,
emotionally disturbed, retarded trainahle. . we have been developing procedure
scripts as examples of what can be done. It is our plan to disseminate these to
educators who are interested in specific "how-to-do-it" information. Along with
this, we hope to develop an entire manual to advise and assist other educators in
the develog .vent of their own special experiences facilities. We have built a port.
able structure comprised of three connected, angled projection screens and a
projection table as an example of one possible procedure one might follow with a
relatively nominal investment.

Dissemination-demonstrations for educational institutes and groups outside the
school district comprise a large portion of the Project Staff's time. Our purpose in
doing these is to make as many people as possible aware of our approaches, de-
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velopments, and procedures. Many have requested advice on how they can develop .

Special Experience Rooms in new buildings and in existing structures. In addition,
many are interested in possible ways to incorporate our techniques and approaches
to classroom settings. We have attempted in our dissemination-demonstrations to
meet the expressed needs and interests of these visitors. From September 1969
through June 1970 our records indicate that 700.725 educators representing 50.60
educational institutions or professional organizations attended our dissemination-
demonstrations. Most of these sessions involved two or more staff members and
were structured to provide sufficient time and information for the group's needs
and interests. Our September through June records also indicate that a total of
830 undergraduate and graduate students who were enrolled in numerous univer-
sity education courses were instructed by the Project Staff in the Special Experience
Room.

Our Progress Reports are distributed throughout the United States. A sequen-
tial examination of each reveals developments from the inception of the project to
the present.

A cut-away view of the Special Experience Room has been developed for dis-
tribution. Its purpose is to provide groups, be-sre arrival, with a visual orientation
to the room.

Staff members have been and are scheduled at local, state, and national con-
ferences for such organizations as Association for Curriculum Supervision and
Development, Council for Exceptional Children, and American Industrial Arts
Association to present papers about the underlying philosophy and function of the
project.

Our Industrial Arts Specialist was chosen from a possibility of 200 people to
be one of an 18 member national committee &legated to set up guidelines for an
elementary industrial arts curriculum. He has presented his philosophy at a meet-
ing of the Pennsylvania State Advisory Committee for Industrial Arts and at the
National American Industrial Arts Association Convention in April 1970.

Even prior to the construction of the facility, Dr. Henry W. Ray, the originator
of our project, authored articles about the underlying tenets cf the project in pro-
fessional journals e.g., NEA, Social Education, Audio-Visual Instruction. In addition
to his current position as Director of Learning and Teaching Resources for the
District, he also serves as a consultant to U.S.O.E. Projects at New Mexico State
University; Tuscaloosa Schools, Alabama; and Humanities Project, Neshaminy
Schools, Langhorne, Pennsylvania.

As a member of state and national committees, and as an Associate Editor for
the Journal of 'Communication, Dr. Ray has been acquainting professional col-
leagues in different circles with the objectives and developments in the project. In
recognition of his impact on curriculum aln instuction, Dr. Ray recently had
received awards from the Pennsylvania Department of Education and Pennsylvania
Learning Resources Association for his work in heuristic learning, perceptual
awareness, and teaching humanities.

The developments in the Special Experience Room have also been reported
through articles in Saturday Review, Read Magazine, Smithsonian Magazine, and
various newspapers in the Philadelphia area.

Various inservice programs and workshops have been conducted including the
1968 summer workshop reported in the January 1969 Progress Report 4. More
recently, the Special Experience Room and Industrial Arts Center served a variety
of summer 1969 and 1970 teacher-training activities. Title Ill staff were directly
responsible for workshops in Planetarium Science, Elementary industrial Arts,
Humanities in Social Studies, Language Arts, Springboards for Creativity in the
Classrooms, and Value Clarification. The facilities and staff were also involved
with many other local workshops throughout the summer. Summer Session under-
graduate and graduate classes from nearby colleges were frequent visitors to the
Title III Project and the McDonald Elementary School.
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The underlying theme to the Social Studies, Language Arts and Creative Ex-
pression workshops was to sensitize participants to other than printoriented means
of presenting the concepts pertinent to a particular area of study. Participants
were encouraged to -xplore the uses of audio equipment, simulation techniques,
and the visual arts. Art as a personal and social commentary and the relationship
between art and science were stressed. Activities were designed to contrast the
non-verbal communication with "talk and type". The materials and techniques
developed by Prtject Staff and their application to units of study were demon-
strated to workshop participants in the Speci:.1 Experience Room. Teacher' were
continuously encouraged to discover what wt.s personally satisfying to them and to
explore means of adapting the activities for classroom use.

A oneweek workshop for selected science teachers was led by the planetarium
director to instruct participants in the operation of the Space Transit Plantarium
instrument. Lessons based on an inquiry or discovery approach were developed
with the planetarium. Emphasis was placed on capitalizing on the simulation
capabilities of the instrument for teaching concepts of motion and relativity. A
navigational laboratory was designed and teaching procedures were developed for
its integration into the Earth and Space Science curriculum in the junior high
schools.

The Elementary Industrial Arts Workshop was comprised of 12 classroom
teachers who met in the I.A. Center for one week. The objectives for the work-
shop were to: I) have teachers examine their notions about LA. within the con
text of elementary education, based on their experiences with I.A. as a student and
since becoming a teacher; 2) spell out how they woud use an I.A. area if there
were one in their building or in their classroom, e.g., how could I.A. experiences
be blended with other classroom objectives; what materials they would expect to
be most useful.

The participants were encouraged to create what to them would be personally
satisfying with the idea that they could then be able to teach or guide students in
a parallel activity at the students own level of interests and skill.

Work with ceramics, vacuum forming, silk screening, plastics, and triwall
cardboard construction were the most popular. Subsequent inquiries and requests
for the services of the elementary industrial arts teacher substantiate that workshop
participants had found relevan,:e mid a means of using this new dimension with
their students.

EVALUATION
ACcepting the premise that if a person is interested in a particular activity he

will move toward it and will overcome obstacles to engage in that activity or to
maintain contact with that activity, the project facilities have evidently been
successful in providing something in which professional educators are interested.
The obstacles are not great, but the requirement that appointments be made two
weeks ahead of time, busing arrangements be made by the teachers, and traveling
takes time from an already busy schedule are aspects of a visit to the Special
Experience Room that must be dealt with separately from program planning. Most
teachers also spend time in planning with the staff prior to the lesson in the
Special Experience Room. Within the frame of reference we are finding that the
Special Experience Room is being used more frequently and by a widening circle
of teachers in each building throughout the district. Our records also show that
teachers are returning to the Room. They are also seeing. the interrelatedness
anions units of study in the classroom for which they request a series of lessons
in the Special Experience Room. T'tese lessons are intended to build upon the
concepts conveyed in previous sessions. We are finding this particularly with
Social Studies units and Visualmotor development activities. From the types of
requests we have we expect this interrelating of lessons to emerge in Science and
Language Arts areas as well. This speaks well for the original design of the
project toward developing a recognition among teachers and students for the
relationships between the humanities and sciences, as well as the transfer of train-
ing from one skill area to another.
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The Industrial Arts area has been an extremely popular place with the level
of productivity being high and varied. Elementary children as a group being less
inclined toward skepticism are therefore ready to build anything. The approach
of the teachers has herr* think about it, design it, build and evaluate whether and
why the experiment came out as it did A questionnaire has been used with some
of the children, and we are working on a multiple choice questionnaire which
will take less time and will be more specific.

Designing new lessons and acquainting school personnel with the teaching
potential of a multi-media facility involves a freedom of thought and exploration
that precedes the controls of formal evaluation. '1,te have approached the task of
evaluation in a manner which is descriptive, relatively uncontrolled, and more
concerned with "po,.sible outcomes" rather than "expected outcomes". Thus far,
we have done this through the use of diaries, position papers, and questionnaires.
We are looking for creative, new ideas in personalizing the school experience,
rather than testing out he validity of standardized programs. We want teachers
to experiment and work with us rather than to wait for proof and prescriptions.

Many teachers have become involved and are excited about developing lessons,
but in many cases they seem intimidated by the "hardware" or the uniqueness of
the Room. Recognizing this, the development of lessons for use in the Special
Experience Room has been a team effort involving the teacher who is interested
in having a lesson and members of the Project Staff.

Due to the inadequacy of pencil and paper tests as a means of evaluation and
print as an effective means of dissemination for our Project, a closed circuit tele-
vision system has been installed. The camera is sensitive enough to televise the
behavioral reactions of the children in the darkened room. Problems of coverage
without interference with the lesson or harm to the equipment are being resolved.
It is expected that television will provide a valuable means of data collection
and demonstration of the activities in the Special Experience Room.

In light of our objectives, we have developed a substantial number of lessons
which fulfill the original design of the project. We are developing lessons with
teachers in many subject areas for nursery through twelfth grade students including
exceptional children in a variety of special classes.

s
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VISITATION - DISSEMINATIONDEMONSTRATION

COLLEGES & UNIVERSITIES DEPARTMENT
Temple University

Philadelphia, Pennsylvania

Elizabethtown College
Elizabethtown, Pennsylvania

Newark State College
Union, New Jersey

Pennsylvania State University
University Park, Pennsylvania

Teachers College ,Columhla
New York, New York-

Cahrini Junior College
Radnor, Pennsylvania

Patterson State College
Wayne, New Jersey

Millersville State College
Millersville, Pennsylvanta

University .f Maryand
College Park, Maryland

University of Massachusetts
Amherst, Massachusetts

Bucks County Community College
Newtown, Pennsylvania

Bloomsburg State College
Bloomsburg, Pennsylvanta

Eastern Baptist College
St. Davids, Pennsylvania

Trenton State College
Trenton, New Jersey

Special Education
Instructional Media
Educational Psychology
Curriculum & Instruction
School Psychology

Elementary Education

Art Education

Elementary Education
Secondary Administration

Science Education

Elementary Education

Art Education

Education Department
Industrial Arts Department

Special Education

School of Education

Education Department

Education Department

Elementary Education

Industrial Arts
Art Department
Supervision & Curriculum

Kutztown State College Elementary Education
Kutztown, Pennsylvania

34-830 0. 74 32

Art Department
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Wes. Chester State College Education Department
West Chester, Pennsylvania Instructional Media

Clarion State College
Clarion, Pennsylvania

State University of New York
Albany, New York

Moore College of Art
Philadelphia, Pennsylvania

Harvard University
Cambridge, Massachusetts

University of Pennsylvania
Philadelphia, Pennsylvania

New Mexico State University
Las Cruces, New Mexico

Communication Division

Education Department

Art Education

Carpenter Center of Visual Arts

Education Department

Education Department

Partial Listing of Visitors Representing Other Education

Organizations:

NEA Department of Audio Visual Instruction
Hall of Science, Flushing, New York
General Learning Corp., elew York, New York
Marianne Frost's Center of Educational Therapy,

Los Angeles, California
Board of Cooperative Educational Services,

New York, New York
Ford Foundation Educational Facilities Laboratory,

West Chester, Pennsylvania
Project Life, Washington, D. C.
Middle Atlantic Planetarium Society
Research for Better Schools, Incorporated,

Philadelphia, Pennsylvania
Smithsonian Institute, Washington, D. C.
Bureau of Handicapped, U.S. Office of Education,

Washington, D. C.
Bureau of Arts & Humanities, U.S.0,13.,

Washington, D. C.
McGrawHill Publishing Company
Macmillan Company
National Office, Council for Exceptional Children
State Department of Education in Pennsylvania,

Delaware, Illinois, & New Jersey
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"The visit to your school opened up many new perspectives for teachers and
that is exactly what I wanted to happen. We are in the throes of planning for a
new building and the inclusion of a planetarium is very much a possibility if the
teachers can agree that it can do much to supplement and enri-h our curriculum.
Your use of the Special Experience Room certainly does pi 1 the fact that a
facility such as this can accomplish a great deal toward helping the children
understand concepts that otherwise would be difficult to grasp."

"Certainly appreciate the innovative and enthusiastic presentation you gave to
our students last semester. They are thrilled with the opportunity that media
provides for providing more complete learning experience. In fact, several of the
students decided to take your ideas and adapt them for a term project of their
own,"

"1 am sure that this visit with you will have a great impact on our future
planning."

"1 certainly want to thank you for the valuable and enciting material which
you sent me recently. I have reviewed all of the data on your project as well as
the material which I recently received and undoubtedly I can assure you that I
consider your project of great value."

"Needless to say, your huilding is unique and is serving needs that we have
been hesitant to identify. This is revealing to a conservative area such as ours."
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Legal Reform of Special Education:
Empirical Studies and Procedural

Proposals

David Kirp,* William Buss,** and

Peter Kuriloff***

In the past few years, lawyers have assumed an increasingly active
role in disputes over the adequacy of education for the handicapped,
promoting particular policy goals both through legislation and in test
case litigation.' The first Part of this article briefly describes the edu-
cation typically provided for the handicapped, noting the criticisms
which present practices have provoked. It also posits an explana-
tion of the durability of the status quo, drawing upon certain organi-
zational attributs of special education. Part II makes a preliminary
assessment of the effects law reform has had on special education
through three case studies of sites where courts or legislatures have

Acting Associate Professor of Public Policy, Lecturer in Law, and Senior
Research Associate, Project on Childhood and Goverment, University of California,
Berkeley. B.A., Amherst College, 1965; LL.B., Harvard University, 1968.

** Professor of Law, University of Iowa B.A., Val. University, 1955; LLB.,
Harvard University, 1960.

Assistant Professor of Education, University of Pennsylvania. B.A., Antioch
College, 1965; Ed. D., Harvard University, 1970.

Research for this Article was undertaken for the Project on the Classification of
Exceptional Children, Vanderbilt University. A grant from the Ford Foundation and
the Carnegie Corporation to the Project on Childhood and Government, University
o' California, Berkeley also supported the research. This Article builds upon earlier
toticIrs by two of the authors. See Bust, Procedural Due Process for School Disci-
rine: Probing the Constitutional Outline, 119 U. PA. L. Rev. 545 (1971); Kirp, Schools
as Sorters: The Constitutional and Policy Implications of Student Classification, 121
U. PA. L. Rtv. 705 (1973).

Patricia Wald, an attorney with the Mental Health Law Project, Washington, D.C.
was of inestimable help in gathering data for this Article. We wish to acknowledge
the research assistance of Carl Milofsky. Department of Sociology, University of
California, Berkeley; Susan Appleton and Ellen Widess, School of Law, University of
California, Berkeley; Doris Cohen. School of Education, University of California,
Berkeley; Robeil. Prue, School of Education, University of Pennsylvania; Paul Thurston,
College of Law, University of Iowa; and Frank Wiggins, School of Law, University
of Michigan.

1. For an array of the specific problems on which lawyers have been active, see
SymposiumThe Legal Rights of the Mentally Retarded, 23 SYR. L. Ray. 991.1165
(1972),
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mandated substantive or procedural change in educational opportunities
for the handicapped. P..rt III offers a general, and more specula-
tive, appraisal of the utility of one particular legal framework, procedura'
due process, for making correct education decisions with respect to the
identification and treatment of handicapped children,

I

EDUCATION OF THE HANDICAPPED

Handicapped, or "exceptional" or "special", children form an ex-
traordinarily diverse group, estimated to include between 8.7 :and 35
percent of the entire student population.2 From the viewpoin. of the
k,eneral educator, all that the handicapped have in common is that
they differ from normal students. Some have problems so severe that
their neej for special educational attention is self-evident; they literally
cannon survive without almost constant assistance." The learning de-
ficiency of most exceptional children, however, is slight and hard to
detect.' Children who systematically write letters backwards, write in
mirror fashion, or seem not to read some letters are common phenom-
ena in lower elementary grades.5 In 'many cases, children who have
physical disabilities which might interfere.with learning can not be dis-
tinguished by school officials from their supposedly normal classmates.
Children with slight loss of hearing or sight can often compensate for
their difficulty and thus go undetected until a systematic screening pro-
gram is introduced, as can children with psycho-linguistic learning
disabilities. Typically, stato law denies the most severely handicapped
youngsters any right to publicly supported schooling. For the rest, a
bewildering variety of special categories distinguishing both type of
handicap (e.g., between blindness and retardation) and severity of
handicap (e.g., between educable and trainable retardates) have been
adopted.°

2. N.Y. STATE COMM'N, REPORT ON THE QUALITY, COST AND FINANCING OP
ELEMENTARY AND SECONDARY EMT% 911.2 (1972). The spread in the figures is almost
wholly accounted for by disparities in estimating the percentage of brain-injured and
teaming-disabled children.

3. See generally Kirk, Research In Education, In MENTAL RETARDATION 57
(H. Stevens & R. Heber eds. 1964).

4. See E.' MAIN, C. SIMSON & M. RETWEE, F.MOTIOHALLY HANDICAPPED CHM-
MEN AND IMP. ELEMENTARY Soloot. 3132, 3134 (1966). See also Dunn, Special Edu-
catioa for the Mildly Retarded: Is Much of It Justifiable?, in PRoDLEMS AND ISSUES IN
THE EDUCATION OP V,XcEPTIoNAL CHILDREN 382 (R. Jones ed. 1971).

5, Compare Kiarier, Diagnosis and Classification: Their Purposes and Uses
in Epidemiological and Health Services Research with Meyer, Screening and Assessment
of Young Children at Developmental Risk (1973) ( reports prepared fo- the Project on
the Classification of Exceptional Children, Vanderbilt University).

6. Among the categories of exceptionality which are defined by I.Q. test score
are: borderline, mild, moderate, severe and profound mental retardation. See Brison,
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A. Criticisms and Suggested Reforms of Classification Schemes

1. The Severely Handicapped

Most severely handicapped children are classified as ineducable
and are denied access to publicly supported instruction. But this
practice is inconsistent with the research findings that all children are
educable, that is, able through instruction to move from relative depen-
detce to relative independence. Many of these children--estimated
to number between 450,000 and 4,000,000' spend their entire lives
in state-run institutions, whic:, while providing minimal care, lack the
resources to undertake any training in self-help. Private schools li-
censed by the states do train children with specific handicaps. But
because these schools are self-supporting, they generally enroll only
children from well-to-do homes. While a few states have sought to
alleviate this fiscal inequity by providing vouchers for handicapped
youngsters," the burden of caring for the severely handicapped falls
most heavily upon the poor, the group least able to sacrifice the time
and energy needed to ensure adequate educational help.

Even when public schools provide some instruction for the severely
handicapped, they do not do enough. Autistic children, for example,
require costly, highly structured, professionally staffed programs. Plac-
ing autistic children in any other type of program is viewed as the
functional equivalent of excluding them from school.°

These criticisms of the education of severely handicapped children
view the public schools as doing nothing, or too little, for this group.
The suggested remedy is to create additional special programs or make
available additional resources for existing programs for hard-to-edu-
cate children. The criticisms provoked by the schools' treatment of
the mildly handicapped, however, are quite different,

2. The mildly handicapped

Special programs for the mildly handicapped have been faulted for
a host of reasons: they misclassify students, entail a disproportionate

Definition, Diagnosis, and Classification, in MENTAL RETARDATION 10 (A. Baumeister
ed. 1967). Other categories are: hearing-impaired, visually handicapped, speech-
impaired, physically handicapped, braininjured (both minimally and severely) and
emotionally handicapped. See Rossmiller, Resource Configurations and Costs in Edit.
cation! Programs for Exceptional Children in 3 NAT'L EDUC. FIN. PROJECT, PLANNING
TO FINANCE EDUCATION 61 (R. Johns. K. Alexander & K. Jordan, eds. 1971).

7. Compare THE EXCLUSION OP CHILDREN FROM SCHOOL 3 (1.Regal ed. 19)1)
(DHEW Grant 0E0-D70-3126) with 118 CONG. EEC. HI257 (1.972) (remarks of
Congressman Vanik).

8. See, e.g., CAL. EDUC. Conli 80 6870.74.6 (West 1973).
9. See Tidewater Soc'y for Autistic Children v. Tidewater Bd. of Educ., No. 426-

72N (E.D. Va. Dec. 26, 1972).
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share of minority children, appear educationally inefficacious, and too
readily become permanent assignments.

a. Misclassification

"Misclassification," as the critics use that term, means two quite dif-
ferent phenomena. First, it may denote the misapplication of agreed-
upon criteria. When, for example, the school violates state law by assign-
ing a student with a 100 I Q., to a class for the mildly retarded, mis-
classification is evident. If, however, the criteria for classification are
more subjectiveinvolving, for example, teacher judgments of student
readiness or motivationproblems of misapplication of criteria are con-
siderably mere complex.

Misclassification also may denote a dispute over how data are gath-
ered so that established criteria can be applied. Even if a school consist-
ently distinguishes between handicapped and normal students on the basis
of a particular test, the test itself may be inadequate or susceptible
to multiple interpretations. Many documented instances of mis-
classification are of this variety. In Washington, D. C.; for example,
the school system concluded that up to two-thirds of its mildly handi-
capped students were in fact normal. This reversal in judgment resulted
from the substitution of individually administered I.Q. tests for group
aptitude tests." Similarly, in a study of 36 Philadelphia-area school
districts, a change in testing indicated that two-thirds of the mildly re-
tarded students were misclassified." Disputes over the appropriateness
of using English-language tests to place non-English-speaking students
in special programs pose similar issues. Such tests, critics argue, can
determine only the extent of acculturation, not ability.. The suggested
remedy for improper measurement of student ability is the adoption of
different testing methods, including individually administered tests and
native language or culturally-neutral aptitude tests. Erroneous place-
ments may also be reduced by improving the decision-making proce-
dures which implement present test results.

b. Differential Vulnerability

That certain types of students are particularly vulnerable to special
classification makes the critics uneasy. Not all children are even con-

10. Hobson v. Hansen, 269 P. Supp. 401, 490.91 (D.D.C. 1967), appeal dis-
missed, 393 U.S. 801 (1968), a / /'d en bane sub nom. Smack v. Hobson, 408 P.2d 175,
187 (D.C. Cir. 1969).

See. e.g., HERER, A MANUAL ON TERMINOLOGY AND CLASSIFICATION IN MENTAL.
RETARDATION (American Journal of Mental Deficiency, Monograph Supp, 1961);

HoFTMAN, THE TYRANNY ol2 TESTING (1962); S. SARASoNs PSYCHOLOGICAL PROBLEMS

IN MENTAL DEFICIENCY 48247 (3d ed. 1959); Chase & Pugh, Social Class and Per-
Ionnance on an Intelligence Test, 8 J. Emit MEASUREMENT 197 (1971).
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sidered for special programs, and those who are do not represent a
random sample of the student population. Students who make life diffi-
cult for the regular classroom teacher are most apt to have their normal
status. questioned: more boys than girls" and more aggressive than quies-
cent students are identified as possibly handicapped. White students typi-
cally must iliSlifirSith intellectual and behavioral quirks to be con-
sidered for special classification, while intellectual difficulties alone are
sufficient to render Black or Mexican-American students suspect.'"
Non-white students are overrepresented in programs for the mildly
handicapped by as much as 250 percent relative to their proportion of
the school-age population," a fact which evokes considerable political
concern. Overrepresentation diminishes the possibility of school in-
tegration, may diminish the educational opportunities of minority
students, and calls into question the legitimacy of the entire system of
special education classification. Differential vulnerability may lead
the school both to ignore the special needs of students who do not dis-
rupt the classroom and to underestimate the educational potential of
minority students. Suggested remedies in. ude early and thorough
evaluation of all students, procedural protec.ions so that non-prob-
lem children are not overlooked and children particularly vulnerable to
classification are not wrongly singled out, and tne integration of minor-
ity and white students either by abolishing special programs for the
mildly handicapped or by setting racial quotas for such programs.

c. Efficacy

The efficacy of programs for the mildly handicapped frequently
has been questioned. Studies comparing the performance of matched
groups of students in regular and special programs generally conclude
that, despite du; additional resources in special programs, special classes
generally have either no effect or a slightly adverse effect on both the
motivation and achievement of students assigned to them." Further-
more, these programs may impose a stigma of "differentness" without
securing offsetting benefits.'" Only in those rare instances when chil-
dren with distinct learning disorders are identified early in their educa-
tional careers and their special teachers are technically sophisticated do

12. See N. FRAZIER & M. SADKrp, SEXISM IN SC-100L AND SOCIETY 86.94 (1973).
13. See J. MERCER, LABELING mg MENTALLY RETARDED 67.82 (1973); c/. Jensen,

A Theory ol Primary and Secondary Familial Mental Retardation, in 4 INT'L REY. OF
RESP.ARCII IN MENTAL RETARDATION 33 (N. Ellis ed. 1970).

14. See Kirp, Schools as Sorters: The Constitutional and Policy Implications o/
Student Classification, 121 U. PA. I.. Ktv. 705, 759.62 (1973).

15. See authorities cited in note 4 supra.
16. Jones, Labels and Stigma in Special Education, 38 PACEPTIONAL CIIILDREN

553, 560.61 (1972); c/, Zito & Harden, Achievement Motivation among Negro Adoles-
cents in Regular and Special Education Programs, 74 1. MENTAL DEFICIENCY 20 (1969).
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these classes appear to succeed. To some, this demonstrated failure of
them programs argues for their abandonment and for the adoption of
careful strategies to ease the transition of most, if not all, such children
into regular programs. A substantial diminution of the number of mildly
handicapped children in special classes could be accomplished by vigor-
ously implementing the presumption that regular classes are preferable
to special classes and forcing the school to prove the contrary in each
challenged case.

d. Permanent Placement

Special program assignment for the mildly handicapped is sup-
posed to be temporary, enabling the student ultimately to return to the
regular class. In fact, special placements often prove to be permanent
assignments: one survey of urban school systems found that fewer
than ten percent of the students identified as mildly handicapped ever
returned to regular classes," Regular review of special class place-
ment coupled with a commitment to return students to regular pro-
grams as soon as possible, might well resolve this problem.

3. The Enduring Status Quo

Despite the flurry of criticism and demands for reform, the educa-
tion of handicapped children remin, s largely unchanged: the severely
handicapped generally go without education, enrollment in programs
for the mildly handicapped continUaly climbs, and Blacks and other
minorities continue to be considered for and classified as handicapped
in disproportionate numbers. There is little evidence of improvement
in the syndrome of misclassification, ineffective programs for those
classified, and relative irreversibility of the classification decision. The
simplest explanation for this lack of change is that those who run the
schools are at fault. Critics who take this "blaming" view generally re-
gard the people who staff the present system as indifferent if not hostile
to the fate of the handicapped and the putative handicapped. Such
critics believe that change can take place only after "the rascals have
been thown out" (or bought out, if tenure laws and union contracts
complicate the issue) and replaced by more humane and child-oriented
adults." This view is probably wrong. There is little justification for
the suspicion that educators either dislike students or perversely resist
change. Yet two quite different factorsthe peculiar nature of "the
problem" and certain structural and organizational attributes of special
education programstogether make major changes unlikely.

17. Gallagher. The Special Maranon Contract for Mildly Handicapped Children,
38 EXc I.PTIONAL CHILDREN 527, 529 (1972).

18. The popular literature critical of current public education practice ap
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Consider first the range of criticism canvassed above. The values
upon which the critiques are premised diverge, and the proposed rem-
edies cannot readily be reconciled. Not even the most responsive edu-
cational agency could both satisfy middle-class parents by providing
diverse and intensive special programs and meet demands from minor-
ity parents that special programs be terminated because of their dis-
criminatory effects. The lack of consensu; concerning either the prob-
lem or its resolution suggests the wisdom of caution in probing what ap-
pears to be a particularly thorny patch of the educational thicket.

Each of the critiques defines a problem in isolation, thus particu-
larizing what may be a more general educational policy dilemma. if
the goal is incremental change, particularization may make considerable

sense. It is more realistic than the view of the President's Commission

of Mental. Retardation that "all education should be special education,
because each child is a very special child." Such a statement is ob-
viously tit% but avoids the politically and organizationally difficult task

of identifying at what points the social system resists translating the ob-

vious into practice. Yet the incrementalist critic of present practices,
whatever his particular persuasion, should recognize that change which
affects the lives of exceptional children will also touch the lives of "nor-
mal" children and their teachers20another reason to approach the issue

cautiously.

Even if consensus concerning sound educational practice could
somehow be created, the bureaucratic structure of public schooling
would inhibit the possibility of radical change." Highly bureaucratized

pears to adopt this view. See, e.g., E. FRIEDF.NIIP.RO, COMING OP AGE IN AMERICA

(1965); C. SILBERMAN, CRISIS IN ME CLASSROOM (1910).
19. See Douglass, The Rights of the Retarded, 23 SYR. L, Ray. 1109, 1114.15

(1972).
20. "In order to accomplish anything more extensive than marginal modifica-

tions. innovators usually discover they have to alter processes and policies far beyond

the specific area with which they are directly concerned." H. KAUEMAN, TIE LIMOS
Op ORGANIZATIONAL. CHANGE 88 ( 1971 ).

21. The following section borrows from a wealth of material which analyzes
organizational behavior. While much of that material either speaks generally about
organizations or utilizes the private firm as its model, the approach taken is useful in
analyzing school behavior. See generally G. ALLISON. P.ssatsct or DrostoN (;971); R.
CVERT & 1. MARCH. A Baum/loam. Tummy OF THE FIRM (1963): A. DowNs, Imsma Hu-

REALTRACY (1967); Lindblom, TAB Science of "Aftuldling Through," 19 Pun. -AD.

Ray. 79 (1959). For specific discuF,;ions of organizational behavior in education see
S. SARASON, THE CUIrtURE Or THE SCHOOL AND 111E PROBLEM Or CHANGE (1971): Hid -

well, The School as a Formal Organization, OROANIYATIONS HANDBOOK 994 (1. March

ed, 1965); Corwin, Education and the Sociology of Complex Organizations, in ON
EDVCATION 156 (b. Hansen & J. Geist! eds. 1967); 1. Murphy, Grease the Squeaky
Wheel: A Report on the Implementation of Title V of the Elementary and Secondary
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organizations such as school systems devise routinized ways to handle
recurring issues," and changes in these procedureswhat Seymour
Sarason refers to as "regularities""occur slowly. Only in times of
crisis, usually provoked by external events such as court-ordered busing
or the election of a reformist school board, r:e the premises of organiza-
tional activity themselves reexamined."

Stability is an organizationally useful attribute. It permits the
maintenance of readily understandable and generally accepted school
roles: student, teacher, specialist, administrator. It enables those
who work in the school to fix expectations of their own and others' be-
havior. School personnel can count on important things getting done
without having to do them themselves. Stability enables the school
to shape, and preserve against outsiders, a culture of its own. Of course,
fluctuations and stresses do occur in schools. And roles are determined,
at least in part, by how the individuals occupying those roles choose to
define them. But the general proposition that the high degree of bu-
reaucratic routinization which characterizes schools is a source of resis-
tance to change appears valid. To the extent that any change threat-
ens existing organizational regularities, it imposes a cost. Change is
likely to be implemented, and regularities altered, only if the percep-
tion of those who comprise the school organization is that the costs of
not changing exceed those imposed by the reform."

B. Organizational Characteristics and the Difficulty of Reform

The preceding discussion speaks generally of educational policy
change. But it is possible to develop more precise links between the
organizational characteristics of special euucation and the practices
which have evoked critical attention. Limited knowledge is one such
characteristic. The response to almost any interesting question concern-
ing the education of the handicapped is either that the answer is unknown
or that no generalizable beneficial effect of a given treatment can be
demonstrated. This lack of knowledge, which is hardly peculiar to

education Act of 1965, Grants to Strengthen State Departments of Education (1973)
(DHEW, grant 05.71132; published by the Center for Educational Policy Research,
Harvard University).

22, crlhe thrust is to routinize, limit uncertainty, increase predictability, and
centralize functions and controls. Whether the lure is security, power, growth,
or profits, and whether the field is government, industry or welfare, bureaucra
tization proceeds apace.

C. PERROW, OROANIZATIONAL ANALYSIS 67 (1970),
23. S. SARASON, supra note 21, at 62-87.
24. "Change tin bureaucracies] will occur only when external pressure becomes

impossible to withstand." M. CROZIER, THE BUREAUCRATIC PHENOMENON 111 (1964).
25. Ct. P. BLAU, THE DYNAMICS OF BUREAUCRACY 263 (1963),
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special education, makes it difficult to predict the consequences of any
policy change. Resource limitation is another important characteristic
of special education. Special education typically lacks the fiscal capacity
needed to perform even those tasks, such as early educational inter-
vention, which it can do well. Finally, the bureaucratic separation of
special and regular education into separate subsystemsa demarcation
defended and preserved by bothrestricts the possibility of collabora-
tive efforts on behalf of children whose status as special or regular stu-
dents is debatable, and who perhaps could best be served jointly. That
separation is not a demarcation of equals. Special programs, at least for
the mildly handicapped, often occupy a marginal status in the public
school system. A relatively new development, they remain somewhat a
stepchild of public schooling. Their resource needs frequently get con-
sidered after the regular system's problems are resolved. Special educa-
tors, politically unable to assert the autonomy of their programs, often
embrace the regular system's understanding of what "special" means;
the program's purpose emerges, not from independent assessment, but
from the pressures that it encounters. The marginal status of special
education encourages its personnel to be "conservers," holding onto
whatever they have." It discourages efforts to reconceive the role of
special programsa process that might threaten the dominant school
culture. As Burton Clark notes:

A peripheral status will shape administrative ideology, calling for
doctrines that will strengthen the organization. Since marginality
seeks adjustment beneficial to security here and now, it also demands
an administrative ideology that will provide a morally satisfying ra-
tionale for these adjustments."

I. The Severely Handicapped

To what extent are those special education practices which have
drawn critical attention made more comprehensible even justifi-
able) by relating them to these characteristics? The exclusion of se-
verely handicapped children from the public school structure seems
traceable, at least in part, to lack of both pedagogic knowledge and re-
sources. It may well be that all children are educable. But that does
not mean that schools know how to provide an education for the se-
verely handicapped. Historically, the function of the public schools
has been viewed as training in the three R's. The education of those st.1-
dents who needed a different kind of instruction was left either to

26. For a discussion of "conservers" and other organizational types, see A.
DOWNS, supra note 21, at 92.112,

27, E. CLARK, ADULT EDUCATION IN TRANSITION, A STUDY OF INSTITUTIONAL
tramway 149 (1958).
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state-run institutions or to the private market. While schools have
gradually extended their reach to assume responsibility for harder-to-
educate youngsters, the demand that schools provide appropriate edu-
cation for the severely handicapped calls for nothing less than a redefi-
nition of the institutional knowledge base. For some classes of children,
such as the autistic, what is known is so limited that the demand may
be quixotic. Moreover, to be effective with severely handicapped chil-
dren, the school is obliged to educate, socialize, and support their total
social environment. The school must link itself to the community, work-
ing both to change some aspects of the community and to alter its own
traditional mission in order to accommodate more fully the needs and de-
mands of these children's families. Such change blurs distinctions be-
tween educational, social welfare, and even criminal justice institutions;
it calls upon schools to modify their usual relationship to deviant com-
munity members. To the extent that public schools are asked to as-
sume these functions, the traditional structure of public education is
severely challenged.

Further, educating the severely handicapped is a costly activity
which until recently no state educational system had ever wholly as-
sumed. The relative scarcity of special education resources is likely to
affect both access to schooling and the scope of what is offered. As
presented to a court, the plight of the severely handicapped is straight-
torward and heart-rending. For that reason, courts are likely to pre-
clude exclusion of these hildren on the ground of lack of resources.
But success in court guarantees neither that the political process will
provide additional resources for these children's education nor that the
school bureaucracy will reallocate the money it presently receives to
fulfill this new assignment. The structural division of education
into regular and special instruction makes such reallocation even more
unlikely, since the regular system simply has no incentive to surrender
any of its resources. These same factors also help to explain why addi-
timal special programs for hard-to-educate children are not provided,

2. The Mildly Handicapped

a, Misclassification

The scarcity of special education resources is one notable cause
of the misapplication of agreed-upon criteria, the alternate' meaning
of misclassification. Unable to afford more personnel, the system may
have to retain unqualified persons to do assessments or overburden the
professional staff, encouraging it to take short-cuts." Disputes over the
validity of classification criteria are, in part, the consequence of inade-

28. See text at note 85 infra.
....MS
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quate knowledge concerning the means for distinguishing among stu-
dents. What skills do standardized tests actually measure? Are culture?
free or culture-specific tests more accurate or more useful? Those ques-
tions have never been satisfactorily answered, Such queries evoke con-
cern when possibly harmful consequences such as misplacement in an in-
efficacious special program may flow from the wrong choice, Re-
source constraints also may oblige the schools to utilize such criteria as
group rather than individual tests which, in the view of the critics, may
be less able to render the fine distinctions of ability and potential that
the classification system calls for. Finally, I.Q. or aptitude tests, the
criteria most frequently employed to sort students, do appear to re-
flect the cultural biases of the regular curriculum, Inadequate per-
formance on such a test reveals to the regular system that the child
should be treated as special. 1.',e of a culturally neutral criterion, while
possibly a better gauge of aptitude, yields less useful information to the
regular system precisely because of its lack of bias.

b. Differential Vulnerability

Each of the organizational characteristics of special education ren-
ders curtain types of students vulnerable to classification as handicapped.
Many special programs, developed by highly trained teachers working
in a university setting with middle class students, prove of limited
utility in public schools. The variety of special problems, the lesser

expertise of the school's staff, and the organizational and political
problems that must be addressed render the laboratory-developed tech-
niques ineffective." School personnel often do not know how to iden-
tify the students they can help or how to address the myriad problems

encountered by the student and the school.
Resource constraints discourage special program personnel from

extending the reach of their competence to all of the children, however

labeled, who may need some special help. For example, if a child
having difficulty in school remains docile in class and does not pose
nightmarish problems for the regular classroom teacher, his problems
are likely to go undetected until the last years of elementary school,
when it is too late for effective intervention," Resource constraints also
render certain decisions about special program placement budgetary
judgments, at least in part. The availability of space or funding for

29. CI. It. Goldstein. J. Moss & 1.. Jordan. The Pfficacy of Special Class Training

on the Development of Mentally Retarded Children (1965) (Univ. of Illinois Institute
for Research on Pxceptional Children).

itur cf. Gott% Factors Related to Teachers' Irritability in Response to Pupil
Classroom Itenaviors 1967 (unpublished paper presented at the American Psychologi-
cal Association Meetings, Washington, D.C.), who reports that extremely passive students
May be as trying to the teacher as aggressive students.



I(151)

1974] REFORM OF SPECIAL EDUCATION 51

special programs, and not the particular needs of the child, shape the
school's inquiry and influence ostensibly pedagogical appraisals." Re-
source constraints are, of course, a universal lament. No one
certainly no public agencywould admit that it had enough of any-
thing. If such constraints forced the system into making defensible
priority judgments, allocating services on the basis of need, they would
serve a t seful purpose. But the absence of useful knowledge, par-
ticularly with respect to children whose handicapping conditions are
mild, makes such matching difficult to accomplish. In many cases,
given the state of the art, it may not be possible.

The fact that special education is organisationally separate from
and marginal to the regular system renders differential vulnerability more
likely. Special personnel cannot seek out students on their own. They
must convince the regular teacher that a given child has a problem which
can perhaps be alleviated in a special class. Where the regular and spe-
cial staffs know and trust one another, special personnel can play an im-
portant role in identifying and helping youngsters with learning diffi-
culties. But the existence of special programs for students whose '&andi-
caps are not readily apparent, such as the mildly retarded and emo-
tionally disturbed," discourages such organizational bridges. It is diffi-
cult for special personnel to prevent the regular system from referring
only children it cannot or will not teach. The apparently limitless elas-
ticity of special programs for those with learning deficiencies or educa-
tional handicaps permits the regular system to transfer children who, for
whatever reason, create classroom crises."

The marginal organizational status of special programs fosters coop-
eration with this system of identification. Some special educators, not-
ably those with a clear sense of their own role, will resist being manipu-
lated in this fashion. But taking the troublesome child out of regular
school programs is one service performed by special educators which
others in the school system can recognize and appreciate. Although
school officials may feel that a child whose teacher has in effect rejected

31. See text at notes 296.97 in/ra.
32. "INlo single definition of mental subnormality has ever been satisfactory

to all concerned." H. ROBINSON & N. RODINS0N, THE MENTALLY RETARDED CHILD
27 (1965).

33. The status quo's defense against such exploitation is the special system's au-
thority to reject children whose test scores are either too high or consistently normal.
But such resistance on the part of the special educator is unlikely ultimately to suc-
ceed. Since special classes can absorb only a small fraction of crisis'provoking students,
the regular administration has only a limited stake in the placement of any particular
student. It can simply continue to refer difficult cases untilbecause of hurried test-
ing, elusive admission criteria or genuine disabilitysome troublesome students are
admitted to the special class. In this way, the existence of special programs for the
mildly handicapped enables the regular system to discharge its obligations to those
who fare badly in normal school life.
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him is better off in a special class, the matter is probably better dealt
with by examining the crisis-provoking behavior of both teacher and
student." Such an examination is unlikely for several reasons: it is time-
consuming and costly; it is anxiety-producing and unlikely to succeed
unless the teacher is unusually flexible and the principal willing to as-
sume a truly neutral position in a teacher-student confrontation. Re-
moval decisions should also be appreciated as a tactic meant to ensure
survival in the prevailing organizational structure." The price of sur-
vival is, predictably, the differential vulnerability of certain types of

students, especially non-whites and boys, to special classification."

c. Efficacy

Manipulation of school resources appears to have only a limited
effect upon achievement for regular as well as special students." That
special programs for the mildly handicapped do not appear to bene-

fit these students more than regular placement is not surprising;
it mirrors what is known concerning the limited impact of ability
grouping of normal students on achievement." It is surprising, however,
that these special programs, which cost two and three times what regu-
lar programs cost," have survived in the face of their generally con-
ceded inefficacy. Special educators have advanced at least a tenable
explanation for this durability. Many of them argue that these stu-
dents need the protection that smaller, self-contained programs can

34. See N. Kreinberg & S. Chnw, Configurations of Change: The Integration
of Mildly Handicapped Children into the Regular Classroom 137.47 (1973) (DREW,

Grant 0E0.0-72.4359).
35. In Clark's study of adult education [B. CLARE, supra note 27 at 65], the

source of pressure was fluctuating student enrollment; here, pressure appears to stem

from the demands of the regular system.
36. Minority overrepresentation seems the clearest illustration of this differential

vulnerability to labeling. It is, of course, risky to generalize about the behavior of
groups of people, but white, middle class teachers do perceive minority students as dif-

ferent. Minority students may be less accustomed to expectations of public schools

and less willing to satisfy those expectations. They may have come to recognize
through individual experience and street corner socialization that school offers them

little, if anything, of value. The behavior that accompanies such attitudes is likely to
pose acute problems for the tenher concerned for classroom order and control, thus
promoting the identification of dispiwrtionate numbers of minority students as mildly

handicapped.
37. See generally J. COLEMAN, E. CAMPBELL, C. Hortsor4, J. Mammo% A.

Mono, F. WEINFELD & R. Yon, EQUALITY oP EDUCATIONAL OPPORTUNITY (published

by Office of Education, U.S. Dept. of Health, Education and Welfare, 1966); C.
JENCKS ET AL., INEQUALITY (1972); ON EQUALITY OP EDUCATIONAL OPPORTUNITY (F.

Mosteller & D. Moynihan eds. 1972).
38. For a summary of the ahi ity grouping efficacy literature, see W. FINDLEY &

M. BRYAN, Anti OROUPINO: 1970 (1971).
39. Johnson, Special Rducation for the Mentally HandicappedA Paradox, 29

EXCEPTIONAL CHILDREN 62 (1962).
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provide. Some students do indeed require special class attention; for
them, regular classes would be a disaster. But the force of the argu-
ment for separatism is blunted by its over-use. The educational effi-
cacy of programs for the mildly handicapped is, at best, undemon-
strated. If, in fact, many special programs offer just smaller classes
and respite from the pandemonium of the typical public school, those
are benefits to which all children, normal and handicapped, could make
legitimate claim.

In resisting the integration of special and regular students, spe-
cial educators purport to speak for their clientele. But representative
advocacy is tricky business since self-interest and client interest are too
closely linked. As the World Health Organization noted two decades
ago:

Unless subject to revew at fairly regular intervals, protective leg-
islation can easily become self-protective, guarding the right of those
with vested interests in one or another category of handicapped per-
sons rather than the persons themselves.40

The presence of such vested interests might better explain why the spe-
cial programs endure despite their lack of apparent benefit. For both
professional and political reasons, efforts to abolish particular catego-
ries of exceptionality are often perceived as a threat to the already inse-
cure status of special programs; the proponents of such a policy from the
special education ranks are viewed as "turncoats!'"

d. Permanent Placement

Why does the label "mildly handicapped" routinely become per-
manent? The existence of separate organizational structures for regu-
lar and special students impedes movement back and forth. The fac-
tors which promote initial special class placementthe incapacity of
the regular system to develop means of dealing with its deviants, the
availability of the separate system to educate such youngsters, and the
inadequacy (and misuse) of the criteria for distinguishing normal from
specialhelp to explain the permanence of the placement. Neither
the regular nor the special program has an incentive to return a spe-
cial child to the regular program, In ihe special program, the child is
treated as needing help and protection; to the regular program, he is
simply a nuisance. As one school district teachers' manual notes:

While the return of special class children to regular classes is seen
as a very desirable and legitimate goal, its realization is not always

40. World Health Organization, Legal Considerations of Mental Retardation, in
MENTAL RETAROATION 106407 (J. Rothstein ed. 1961).

41. Interview with Al Tudyman. Director of Special Education Oakland Unified
School District, in Oakland, California, March 20, 1973.

1
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easy. The regular program has, all too often, been relieved to see
them leave and has dismissed or ignored provisions for their eventual.
return.42

The fact that the special programs have lower expectations for their stu-
dents also increases the likelihood that placements will be permanent.
All that is usually demanded of the special student is minimal achieve -.
ment, if not simply acquiescence. If the student does badly, he con-
firms a prophecy that he is handicapped. For that reason, he is not
prodded to do better. The structural separation of special programs
permits the development of markedly different curricula to serve what
are considered different populations. Even the special student who
does admirably falls further and further behind his regular classmates
whose schoolwork is considerably more demanding. Since special stu-
dents are not expected to function normally, and since the resources
and capacity to test that expectation are not readily at hand, reevalua-
tion of thew students is infrequent, occurring every two or three years.43
By that time, the student may well have become special.

The discussion has traced the tendency of certain organizational
characteristicslack of knowledge, resource scarcity, and structural
separationto influence educational practices. There are, of course,
dedicated and technically proficient teachers in special programs who
help both organically deficient and emotionally disturbed children and
who seeksometimes successfullyto bridge the gap between special
ana¢ regular programs. But these results do not flow from the organiza-
ti5lisof special and regular education; they occur in spite of It.

Yet the lesson to be derived from this discussion is not without
ambiguity. Certain attributes of present special education programs
militate against productive change. Some proposed changes may be un-
feasible and others threatening to the existing structure of special pro-
grams; still others are simply unwise. But changes have occurred.
Fifty years ago, there were no school-based special programs. Those
students now considered to be mildly handicapped were either ac-
cepted as slow but normal or were denied access to the schools. Al-
though this Article notes the rigidity of special program-, there are suc-
cessful instances of ventures which combine specie; and regular classes,
removing the global labels that the prevailing '.ystem imposes." In

42. DEPARTMENT OP SPECIAL EDUCATION, OAKLAND ICALIFoRNIA1 PURLIc SCHOOLS,

HANDBOOK PoR TEACHERS AND ADMINISTRATORS op PROGRAMS PoR EDUCATIONALLY

HANDICAPPED PUPILS 21 (1971).
43. Cf. Pcuerstein. A Dynamic Approach In the Causation, Prevention, and

Alleviation of Retarded Performance, in SOCIOCULTURAL ASPEcts oP MENTAL RE-

TARDATION 341 (H. Haywood ed, 1970).
44. See K. BEERY, MODELS FOR MAINSTREAMINO (1971); New DIRECTIONS iN

SPECIAL EDUCATION (R. lanes ed. 1970).
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short, change can and has occurred in the education of the handi-
capped. But how is such change likely to come about?

C. Special Education and the Law

In the viewpoint of some spokesmen, legal intervention may be
the most effective means to secure change in the education of handi-
capped children. Psychologist Burton Blatt, for example, has stated:
"More and more I comprehend the powerful positive influence that law-
yers, if not laws themselves, now exert within my field of work . . .

[Lawyers are] heroes, even now, to some of us today."45 It is tempting,
especially for lawyers, to view those who have initiated litigation and
pressed for legislative change as the new heroes of the handicapped. But
is that view correct? Before exploring the three case studies and the util-
ity of due process in school classification, a brief description of current
law reform efforts is in order.

Recent court decisions and legislative efforts have focused on sev-
eral quite different aspects of the problem of educating handicapped
children. Two decisions sought to secure for the severely, handicapped
moreand more appropriateeducational services. In Pennsylvania
Association for Retarded Children v. Commonwealth of Pennsylvania,"
discussed in the first case study, a three-judge federal court ratified a
consent agreement assuring all retarded children the right to publicly
supported schooling "appropriate" to their needs. A similar result was
reached in Mills v. Board of Education," which extended the right to all
studer.ts previously denied the benefits of an education. Mills and its
aftermath are treated in the second case study.

Courts have also inquired into the overrepresentation of minority
students in classes for the mildly handicapped. In Larry P. v. Riles,"a
the district court concluded that the I.Q. tests which formed the basis for
special placement were incapable of measuring the intellectual capacity
of black students, and temporarily enjoined the use of such tests to as-
sign black students to classes for the educable mentally retarded. Sev-
eral consent decrees, designed to protect Mexican-American children
from placement in programs for the retarded on the basis of their per-
formance on English language tests, have reached similar results."111

45. Blatt, The Legal Rights of the Mentally Retarded, 23 SYR. L. REV. 991,
992-93 (1972).

46. 343 P. Supp. 279 (E.D. Pa. 1972).
47. 348 F. Supp. 866 (D.D.C. 1972).
47a. 343 P. Supp. 1306 (N.D. Cal. 1972). See generally Murdock, Civil Rights

of the Mentally Retarded: Some Critical Issues, 48 Nonin DAME LAWYER 133 (1972).
48. See, e.g., Diana v. State Bd. of Educ., No. C-70.37 (N.D. Cal., July,

1970) (consent decree); Guadalupe Organization v. Tempe Elementary School Dist.
No, 3, No. 71.435 (D. Ariz., Jan. 24, 1972) (consent decree). The pleadings In
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Judicial decisions have also sought to establish a rational proced-
ural framework for making individual classification decisions. Both
the P.A.R.C. and Mills decrees require that placement in classes for
the handicapped be preceded by a ionnal due process hearing, if the
parent opposes the proposed assignment. Legislation in several states,
including Massachusetts, has imposed a similar framework." The
third case study, which focuses on California legislation, asses.. :s the con-
sequences of one such endeavor.

Each of these undertakings responds directly to one or more of
the criticisms of present practice discussed in this Part. But to the ex-
tent that they fail sufficiently to take into account the organizational
factors which appear to have prompted the emergence of the practice,
their effect may be more hortatory than real. And each change is
likely to impose new costsdiversions of time, money and energy
not fully anticipated by their proponents.5°

The numerous organizational barriers to change discussed earlier
require that the claims of the lawyer-reformer should be viewed
skeptically. If the promise of law reform is fulfilled, it may well bene-
fit exceptional children by imposing at least formal rationality on
school decision-making practices, by providing heretofore excluded
children with some educational services, and by provoking more pub-
licity and greater appearance of change than have the efforts of other
critics. But the ways in which both regular and special children should
best be educated will depend ultimately on the resources at hand and
upon the knowledge, good will, and organizational capability to use
those resources wisely. Questions concerning the education of excep-
tional children have been with us for a long time. They are unlikely
soon to receive definitive answers, and it is even more unlikely that such
answers will come solely or even primarily from ccirt decisions and leg-
islation.

The following case studies do not attempt anything approaching
a rigorous assessment of the impact of legal change on the behavior of
school organizdtions. Rather, more simply, they explore recent de-
velopments in special education in three quite different places. Although
they do not form a neatly coherent unit or a representative sample,

these and similar cases are collected in HARVARD UNIVERSITY CENTER FOR LAW & EDU-
CATION, CLASSIFICATION MATERIALS (1973).

49. See note 344 and text at notes 367.68 infra.
SO. IA lny attempt to eliminate an existing social structure without providing
adequate alternative structures for fulfilling the functions previously fulfilled
by the abolished organization is doomed to failure . , To seek social
change without due recognition of the manifest and latent Junctions per.
formed by the social organization undergoing change, is to indulge in social
ritual rather than soda! engineering.

R. MERTON, SOCIAL THEORY AND SOCIAL STRUCTURE 81 (revised ed. 1957).
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the case studies, chosen because of their apparent legal significance, do
shed light on one another. Two of them, P.A.R.C. and Mills, focus
on major court decisions which mandated both substantive and pro-
cedural changes in the education of the severely handicapped. The
third discusses California's experience with legislation designed to se-
cure certain procedural safeguards to those subject to placement in
special classes.

Even preliminary assessment of the impact of legal reform on
special education is a hazardous enterprise. The nature of impact-elear
ly varies with the particular legal reform. Abolishing the practice of ex-
cluding severely handicapped students and insisting that they be pro-
vided with an appropriate or suitable education, as P.A.R.C. and
Mills do, seems to require reordering of resource priorities and may
also necessitate structural change in the school organization. Insisting
upon procedural regularity, as P.A.R C., Mills, and the California legis-
lation all do, requires ,he elaboration and defense of formal standards of
placement; it makes it harder for the regular system's intuitive sense of
who is exceptional to prevail. For the lawyer, procedural and sub-
stantive approaches may be linked, as they are in P.A.R.C. and Mills,
but the consequences of each kind of change need to be disentangled if
they are to be understood.

The effect of a given reform may well vary from place to place.
Parental pressure for change may be strong (as in Pennsylvania) or
weak (as in Washington), sporadic or sustained; the school's (or school
system's) willingness to change will vary. In some places, a particular
legal mandate may be seized upon by reformers within the school struc-
ure.

To telk about the effect of "law" quite deliberately merges judicial
and legislative efforts. Historically, the two have been distinguished,
and quite properly." The justification for judicial and legislative
intervention differ. Legislatures exercise direct command over re-
sources and the option repeatedly to review earlier actions, two pow-
ers unavailable to courts. Certain decisions may also acquire greater
political legitimacy if made by legislatures. Yet from the school sys-
tem's point of view, both courts and legislatures are outsiders and each
may seem equally unaware of the real problems which schools encoun-
ter.

Finally, what one might mean by "effect" is unclear. One way
to assess what has happened is to consider whether the letter of the
legal mandate has been complied with: Have the districts attempted to

51. For discussions of judicial impact see S. WAsEY, THE IMPACT OP run UNITED
STATES SUPREME COURT: SOME PERSPECTIVES (1970)1 Thu IMPACT off SUPREME
Com DECISIONS (T. Becker ed. 1973).
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locate all previously excluded students? Do California school districts
formally review each recommended special placement? But those who
sought change also had broader goals in mind: Has Washington, D.C.
taken seriously its obligation to develop "suitable" placements for all
students and not assumed that existing programs were necessarily ap-
propriate? Are California placement decisions now made with col-
lective thoughtfulness, not merely perfunctorily? Compliance with
both the letter and the spirit of legal reform merit consideration.

The conclusions of the case studies should be appraised cautiously.
They were conducted over a period of several months, long enough only
to begin to understand what the difficult questions really are. The
Pennsylvania and Washington, D.C. studies analyze the period im-
mediately following court decisions and thus cannot identify long-term
and possibly more significant effects. At points, important factual ma-
terial proved unavailable. Yet the case studies do provide some insight
into the relationship between organizational attributes and legally man-
dated chance. They also give some structure to the speculations in
Part III concerning the utility of procedure as a means of improving
existing classification decision-making.

II
LEGAL MANDATES AND ORGANIZATIONAL CHANGE:

THREE CASE STUDIES

A. Pennsylvatia Association for Retarded Children
v. Commonwealth of Pennsylvania"

For many years Pennsylvania has required that all children be-
tween the ages of eight and 17 attend school.53 However, any child
judged by a school psychologist to be "unable to profit from further
school attandance"" or "ineducable and untrainable"" was excused
or, more accurately, excludedfrom the public schools. In opera-
tion, these provisions doomed severely retarded children to institutions
providing little, if any, education," or to the backrooms or attics of
their homes.

52. 343 F. Supp. 279 (E.D. Pa. 1972).
Field research for this section was conducted between November 1972 and

July 1973. The researchers interviewed state education officers. parent organization
officials, the court-appointed Masters, administrators, school psychologists and special
education personnel in six districts. Where the source of information is not indicated,
the information could not have been used if the source had not remained confidential,

The authors are currently undertaking a three-year assignment of the effects of
the Pennsylvania decree at the state, school district and local levels.

The final phase of research for this section was partially supported by grant NE -G-
00.3.0192 from the National Institute of Education.

53. PA. STAT. ANN, ch. 24, 1 13.1326 (1962).
54. Id. 1 13-1330 (Supp. 1973).
55. Id. 1 13.1375 (Supp. 1973).
56, Pennsylvania Assn for Retarded Children v, Commonwealth, 343 F, Supp, 279
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In 1971, the Pennsylvania Association for Retarded Children
(PARC), long involved in problems of the retarded, filed suit chal-
lenging the constitutionality of excluding severely retarded children
from school. While PARC had been active in a host of issues con-
cerning the retarded, litigation was a novel approach for the organiza-
tion. Two years before the suit was filed, Thomas K. Gilhool, the
the Philadelphia attorney who ultimately argued the case, first sug-
gested the tactic: "Litigation is one role among many, whereby the
Association may encourage and expedite the kind of change it seeks
in the care and treatment of retarded children.""

P.A.R.C. was a seminal suit. It asserted that Pennsylvania's fail-
ure to offer any education to severely retarded children represented a
denial of equal protection, and that assignment of youngsters to pro-
grams for the retarded, unless preceded by notice and the opportunity
for a hearing, denied them due process of law. While both claims were
legally novel, the three-judge federal district court never had to rule on
the merits of the constitutional claims. In October 1971, after sev-
eral hearings before the court, the suit was tentatively settled. The set-
tlement was ratified in May 1972."

P.A.R.C. mandates sweeping changes in the education of the re-
tarded. It requires that the state locate and identify all excluded young-
sters; that local districts undertake thorough medical and psychologi-
cal evaluation of previously excluded children, of children presently in
classes for the retarded, and of children recommended for such class-
es;" and that all children in special classes automatically be reevaluated
every two years (the old statute called for reevaluation every three
years or every year on parental demand) and any time a change in
childrens'.programs is contemplated.°° Finally, P.A.R.C. required that
all retarded children be placed in a "free public program of education
and training appropriate to the child's capacity."" While the consent
agreement did not specifically define appropriateness, it did declare
that regular class placement was "preferable" to placement in any

(E.D. Pa. 1972) [hereinafter cited as P.A.R.C.l. Of the 4,519 children of school age
in Pennsylvania institutions, at the time of the suit, 100 were in a full education and
training program, 1,700 were in partial but inadequate programs, and 3,259 received
no education program. Id. at 296.

57. L. LIPPMAN and I. GOLD1360, RIGHT TO EDUCATION: AN ANATOMY OP
THE PENNSYLVANIA CASE AND yrs IMPLICATIONS von CHILDREN 20 (1973) (hereinafter
cited as RIGHT TO EDUCATION].

58. Because the court was asked only to ratify the consent decree it did not
reach the merits of the constitutional claims. Rather, the court concluded that they
were constitutionally "colorable." 343 F. Supp. at 295, 297.

59. Id, at 315.
60. Id. at 303, 313.
61. Id. at 285.
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other kind of program." Parents dissatisfied with the school district's
placement recommendation were given the right to a hearing before an
impartial hearing officer." To oversee the decision, the court appoint-
ed two masters: Dennis Haggerty, an attorney in Philadelphia and a
former PARC officer, and Doctor Herbert Goldstein, a professor of
Special Education at Yeshiva University in New York City." The
P.A.R.C. decree was headline news across the country. Immediately
after the tentative consent agreement was anr -unced, Governor Mil-
ton J. Shapp, a progressive Democrat strongly committed to the enter-
prise, appeared at a press conference with PARC officials to endorse
it. He also made numerous spot announcements on television and ra-
dio to explain the scope of the decision, The New York Times called
the decision "a historic step in an area that suffered from public and
professional neglect."'" The National Association for Retarded
Children and the Council for Exceptional Children goaded their mem-
bership to imitation. A book analyzing the significance of the case
was rushed into print."

I. Implementation of P.A.R.C.

Once the decree was finally approved on May 5, 1972, Governor
Shapp created a Right to Education Office, federally funded on a one-
year renewable basis, to oversee the implementation of the consent
agreement. But even with the help of a statewide agency, implement-
ing P.A.R.C. has proved extremely difficult." It has demanded an
enormous expenditure of effort and dollars to identify, evaluate, and
place previously excluded youngsters and to reevaluate the retarded
children presently in schools. The indeterminate size of the class (esti-
mates ranged between 70,000 and 100,000)68 as well as lack of agree-

62. Id. at 307.
63. Id. at .$03 ni, An indeterminate group of children residing in state schools

and hospitals were left to the care of the Department of Public Welfare, which also
was charged with providing "appropriate" education under the supervision of the De-
partment of Education. Id. at 312-13.

64. Id, at 314,
65. N.Y. Times, Oct. 13, 1971, at 44, col. 1.
66. RMHT TO EDUCATION,supra note 57.
67. Thomas K. Oilhool, PARC's lawyer, was well aware of this fact. Shortly

after the decree he "quickly warned his clients that court decisions are no more self-
enforcing than are statutes. A court order will require follow-up by interested parties."
RIGHT TO EDUCATION, supra note 57, at 46.

68. During the identification period, estimates of the size of both the previously
excluded group and the entire class of children fluctuated enormously. PARC litera-
ture estimated that there were 100,000 retarded children in the state. The Sparc (Phil-
adelphia Association for Retarded Children Newsletter, Special Childhood Issue)
(Spring, 1973). Since the best State Department of Education estimates put the
number of retarded children in school at 50,000, PARC expected to find as many as
30,000 excluded children. In January, 1973, Tom °Moot stated that the best estimate
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ment as to the characteristics of the excluded group compounded the
problem. Also, as Robert Burt has noted: "[T]he federal court did not
resolve a dispute between contesting parties, but instead ratified an
agreement between advocates for children services and professional
service agencies to raid state treasuries for greater funds on behalf of
their shared clientele."" But at the time of the consent agreement
no one knew just what additional resources were needed, where they
should be located and who should assume responsibility for administer-
ing them.

a. Identification

The consent decree demanded that first priority be given to
finding excluded youngsters. The Right to Education Office
sought out children in ingenious ways. Through COMPILE
(Commonwealth Plan for Identification, Location and Evaluation of
Mentally Retarded Children)," it arranged to place notices in all state
liquor store packages and welfare checks, send letters home with all
school children, publish regular announcements in at least one local
newspaper in each area of the state, and establish a toll-free phone
service through which anyone might report the existence of an excluded
child. All school districts as well as r11 state agencies dealing with
school-age children were required to search their records for young-
sters who were not enrolled in some educational program. To ascer-
tain the accuracy of the id,.-nification process, COMPILE called for
a door-to-door census in three representative school districts (urban,
suburban and rural). Simultaneously, PARC itself organized a paral-
lel undertaking, "Operation Childhunt," turning over tc the Right to
Education Office the names that it uncovered."

The identification process generally went well, but not without
hitches. The most noteworthy noncompliance occurred in Philadel-
phia. School administrators there claimed to have completed their en-

was 25,000. (Gilboa The Uses of Litigation: The Right of Retarded Children to a
Free Public Education, 50 PEABODY J. OF EDUC, 123 (1973).) Such figures were
based on school census data as well as on projections based on an expectation that
approximately 5 percent of the population falls, by statistical definition, below the
state mandated criterion (I.Q. 75) for admission to special education.

69. Bert, Beyond the Right to Treatment: Strategies for Judicial Action to Aid
the Retarded (report prepared for the President's Commission on Mental Retardation
and the Project on the Classification of Exceptional Children, Vanderbilt University).

70. PA. DEFTS OF EDUC. AND PUB. WELFARE, COMPILE: COMMONWEALTH PLAN
FOR IDENTIFICATION, LOCATION, AND EVALUATION OP MENTALLY RETARDED CHILDREN,
1972 thereinafter cited as COMPILE].

71. PARC developed a list of approximately 20,000 pupils. Most of these over-
lapped with those found through COMPILE. Interview with Marliene Smoker, As-
sistant Director of PARC, in Harrisburg, Pa., June 28, 1973.
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tire search in one week, prior to the development of COMPILE." In
a lengthy rebuttal the Masters found Philadelphia in wilful noncom-
pliance, determined that Philadelphia officials had no intention of mak-
ing a serious effort to comply, and asked the court to order them to do
so." Their strong stand led to several meetings among the litigants
and, in December 1972, to the submission of a plan acceptible to all
parties. By February 1973, a full year after the deadline, the Masters
were finally satisfied that Philadelphia was taking positive steps toward
compliance,"

Only slightly less serious were the problems of implementing
COMPILE in the state schools and hospitals. By August 1972sev-
en months after the judicially established deadline for initial screening
had passedthe State Department of Public Welfare (DPW) had not
provided the Right to Education Office with any data about institution-
alized children. The Masters attributed the delay to the problems of
inter-agency cooperation and begged the court's indulgence." By
November 1972, the Masters had grown impatient. Although they still
had no accurate data, they estimated that at least thirty percent of the
children in state schools and hospitals were receiving no education, while
the remaining seventy percent were receiving only one to five hours
each week. The Masters asked the court to order the Department of
Public Welfare to complete COMPILE by January 2, 1973." Before
the court acted, the Department of Public Welfare met the deadline, al-
though as late as June 1973, 200 children in Allentown State Hospital
still had not been screened."

There is general agreement among the interested parties that the
vast majority of previously excluded children have been found, The

72. Stipulation of Facts Concerning Compliance by Co-defendant School District
of Philadelphia (filed Aug. 1, 1972), P.A.R.C.. 343 F. Supp. 279 (E.D. Pa. 1972).

73. First and Interim Report of the Masters at 69 (filed Aug. 2, 1973), P.A.R.C.,
343 F. Supp. 279 (E.D. Pa. 1972) [hereinafter cited as First Report].

74. Third and Interim Report of the Masters at 2 (filed Mar. 9, 1973), P.,1.R.C.,
343 F. Supp. 279 (E.D. Pa. 1972) [hereinafter cited as Third Report].

75. First Report, supra note 73, at 2.3.
76. Second and Interim Report of the Masters at 2 (filed Nov. 19, 1972),

P.A.R.C., 343 F. Supp. 279 (E.D. Pa. 1972) [hereinafter referred to as Second Report].
77. Presentation of Gary Makuch, Depot of Public Welfare representative, Masters

Hearing, lune 12, 1973. [Transcripts of the Masters Hearings on this and other dates
cited below are on file at the Right to Education Office (REO) in Harrisburg, Pa.,
and with Peter Kuriloff.] The Commonwealth of Pennsylvania distinguishes be-
tween "state schools and hospitals," which are primarily for the retarded, and state hos-
pitals, which are primarily for the mentally ill. Nevertheless, COMPILE calls for the
identification of all children vho possibly might be retarded. The process by which
these leads are then assessed to determine which are false and which merit further ex-
tensive evaluation is referred to as "screening." Since the operational criteria for ad-
mission to state institutions has never been especially well related to diagnosis, the 200
children in Allentown State Hospital should have been screened.
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rural and suburban census turned up less than a dozen children who
had been missed by Childhunt and COMPILE." By April 25,
1973, COMPILE had identified approximately 19,000 children as pos-
sibly retarded. Of these, about 4,000 were found not to be retarded,
and of the remaining 15,000, only 7,398 were excluded from any pro-
gram of educationfar fewer than either PARC or the Common-
wealth had anticipated. Of the 7,398, 2,571 were severely and pro-
foundly retarded and had never been in any program; another 1,227
were in private licensed facilities providing interim care as they awaited
admission to state schools, Finally, 3,600 were in state schools and
hospitals."

These figures indicate the success of the identification process
a success made possible by the comn fitment of most of Pennsylvania's
public officials, the prodding of the N; asters, the energetic program of
PARC and, perhaps, by the fact that the goal was concrete and easily
understood.

b. Evaluation

The P.A.R.C. decree mandated that all excluded children be evalu-
ated and appropriately placed by September 1, 1972, a timetable
which in many districts proved infeasible. Over 60,000 children
had to be evaluated or reevaluated by procedures which were much
more complicated and elaborate than they had been prior to P.A.R.C.
It now takes approximately four-and-one-half to five hours for the
evaluation of each child. A conservative estimate thus suggests
that each Pennsylvania school psychologist spent between 350 and
400 hours simply doing the assessments required by COMPILE."
Overwhelmed by these new demands, they often found classroom

. . .

78. The urban census was the subject of a political battle between the State De-
partment of Education and the Pittsburgh School Board and did not get underway until
June, 1973. Interview of Peter Kuriloff with Joseph I.antzer, Director of REO, in
Harrisburg. Pa., May 8, 1973. See also Masters Hearings, Dec. 12, 1972, and Jan. 16,
1973.

79. Telephone interview of Peter Kuri loff with William 13.nson, Area coordinator
of RED, Apr. 28, 1973. The figures are derived from a computer printout data sheet
on file in the REO office and represent the most accurate picture available as of
April 25, 1973. In this regard, it is interesting that the office was not able to break
down the data further so as to show how many of the pteviously excluded children are
now classified as educable, trainable, profound, etc. It is perhaps indicative of the or-
ganizational obstacles to successful P.A.R.C. implementation that the state office in
charge of overseeing it has not developed, by mid-1973, information vital to that enter-
prise.

80. The estimates were arrived at as follows. P.A.R.C. required that elaborate
reevaluations he carried out on at least half of the 510:0 retarded children in school,
It also required that the 10,000 new retarded children (including 7,398 previously ex-
cluded children) be evaluated, Interviews conducted by RICO Regional Representative
Jerry Hearsum with 47 of the approximately 400 psychologists in the state educa

34.83o (7 74 - 34
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space for children first and evaluated them when time permitted. Chil-
dren previously assigned to classes for the retarded remained there until
reassessments could be made." By January 1973, most of the evalua-
tions had been done in all areas of the state except Philadelphia. Most

districts had also started the reevaluations. Philadelphia, openly re-
sistant through 1972 and then plagued by strikes and fiscal crises, did

not begin to complete its obligations under COMPILE until the spring
of 1973.

In an effort to avoid the all-too-common, simplistic diagnoses
(which often said little more than "Janet is a cute, lovable, but slow

child"), COMPILE requested that evaluations include information
concerning a wide variety of behavorial characteristics. It called
for psychological testing using the "most valid and reliable instru-
ments generally recognized by the ptofession,"" a review of the
child's educational status (if he was in school), an inquiry into the
child's family history to determine how well he coped outside of school,

and a medical examinat'Jn.
Such a multi-fac ;ted inquiry was essential to develop Nhat

COMPILE called "a continuing diagnostic prescriptive and psycho-

educational plan."8" But because it might involve a physician, a psy-
chiatrist, a neurologist, a public health nurse, a social worker, and a
speech therapist, among others, the oaluation was time-consuming, and
required extensive managerial skill by the coordinating school psy-

chologist. Its implementation depended on the willingness of the school
organization to make available the resources necessary to accomplish

the evaluation and to make use of the evaluation in devising program

placements.
The ability of the individual psychologist undertaking the evalua-

tion was also of critical importance. The school psychologist selects
the test instruments, determines who will take part in assessing the
child's difficulties, and decides whether to perform all of the recom-

_
lion system. representing 26 intermediate units. Indicate that approximately 4.5 hours

were required to carry out each assessment, Thus, (25,5(X) + 10,000 x 4.5) 400 =

399.4 hours per school psychologist, Presentation of Jerry Hearsum, RIO Regional
Representative, Masters Hearing. June 12, 1973.

81, These findings, and those presented infra on the impact of PARC at the

district level. are based on Peter Kuriloff's interviews with administrators, school psy-

chologists, and teachers in Philadelphia and five of its suburbs. (Notes on file with
Peter Kuriloff.) M such, they only are indicative of what is happening in the most
populous area of the state and only are suggestive of what may he going on in other
areas, Getting the latter data was beyond the resources of this inquiry, in that it
would have required extensive interview and survey techniques in a representative sam-
ple of districts, Neither was it available from the transcripts of the Masters Hearings
since these tended to focus on the broader problems of implementation.

82. CoMPILP., supra note 70, at 8,
53. Id. at 9.
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mended evaluative procedures. When conducted by a harassed psychol-
ogistand after P.A.R.C. almost all Pennsylvania school psycholo-
gists were harassedthe ideal evaluation sometimes gave way to hasty
processing. In districts with large numbers of previously excluded
children, time, personnel, and resources were too limited to translate
COMPILE's demands for prescriptive evaluation into effet.:Ivepractice.

Other factors have impaired the quality of evaluations. While
P.A.R.C. requires that all children placed in programs for the retarded
be reevaluated much more thoroughly than previously, the demands of
assessing children who had never been evaluated for public school
placement encouraged routine affirmation of prior decisions. In one
probably not atypical district a psychologist filled out reevaluation
forms by copying information from old evaluations. This practice is
particularly questionable in light of research findings indicating that
substantial numbers of children in the five-county, greater-Philadel-
phia area have in fact been misclassified as retarded."

Organizational pressures also played a role in distorting the quality
of evaluation. In districts anxious to maintain high enrollments in
classes for the retardedand thus maintain their levels of state aid--.85
psychologists were pressured to test children with instruments such as
the Stanford-Binet which characteristically yield lower scores than
other I.Q. tests." One director of pupil personnel services expressed
the hope that such an approach would "keep these children where they
are and avoid stirring up their parents."

But even in the vast majority of cases where the psychologists per-
formed in a professional manner, they have seriously criticized the 14-
page, "Commonwealth Right-to-Education Evaluation Form"' they
are required to fill out in addition to any reports they write based on

84. See Garrison & ilammill, Who Are the Retarded?, 38 EXCEPTIONAL
13 (1971).

85. School districts in Pennsylvania are required to spend an amount equal to
their average yearly per-pupil expenditure on their handicapped children. The differ.
once between that figure and what it actually costs to educate them is borne by the
state, Dept of Education, Commonwealth of Pa.. Harrisburg, Pa., Supplement
Three: School Laws of Pennsylvania (Cumulative Annual Supplement for use in
1973) 4 2508. at 18,10.

86, Clever psychologists can play this game too. One director of special educa
tion described how she and her fellow psychologists used to use instruments which pro.
duced low scores whenever they had a child who desperately needed special placement
and the only ones available were EMR and TMR classes. Conversely, she stated that
now most psychologists she knows refuse to label a child retarded on the basis of one
score from any instrument. Interview of Peter Kuriloff with Elizabeth Long. Director
of Special Education for William Penn School Dist., Yeadon, Pa., in Ycadon, Apr. 9,
1973.

87, CoMMoNWEAL111 OP PA., RIGHT TO EDUCATION OFFICE, RIORT-TOEDUCATION
EVALUATION PONS! (DEBE1051) May, 1972.
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the tests they administer. They have found the scales contained in the
form inappropriate for profoundly retarded childrenthe very chil-
dren most likely to have been excluded. Many psychologists believe
that the standards for evaluation themselves are not adequate. More

important, the standards do not protect against evaluation practices

which reflect the schools' limited resources and organizational pressures.

c. "Appropriate" Placement

The P.A.R.C. consent agreement required Pennsylvania to submit

to the Masters a plan specifying
the range of programs of education and training, their kind and
number necessary to provide an appropriate program of education
and training to all mentally retarded children, where they shall be
conducted, arrangements for their financing, and, if additional teach-

ers arc found to be necessary, recruitment, hiring and training ar-
rangements."

COMPET (the Commonwealth Plan to Educate and Train Mentally
Retarded Children)," which the state published in the late Summer
of 1972, does not meet the consent agreement's requirements. As one
PARC official pointed out, it does not specify a full range of programs;
the kind and number of classes; the location of the classes; the arrange-
ments for funding them; the standards, methods of recruiting, and
training of teachers; and the standards for the curricula of various pro-

grams." It is, instead, what one critic called a "cook book version of

a curriculum guide,"°' which discusses teaching strategies for a wide
range of retarded children." For the state to produce a curriculum for
exceptional children before figuring out where the curriculum might
be used is to put the pedogogical cart before the organizational horse.

As James Gallagher, an expert in the field of special education, com-

mented:
An extensive curriculum such as presented here Fin COMPEll is
useful only after one has settled where and under what circum-
stances the child is going to receive that curriculum. . . . The cru-
cial elements 'of planning, namely, precisely what is going to be done
to whom under what set of circumstances, still remain something

88. 343 P. Supp. at 313.
89. PA. Dae "rs or EDHC. AND PUB, WELFARE, COMM: COMMONWEALTH PLAN

FOR EDUCATION AND TRAINING OP MENTALLY RETARDED CHILDREN (1972) [hereinafter

cited as COMPETI.
90. kl. at 166.67.
91. Letter from John A. Abbruzzese. Jr., to Dr, William P. Ortman, Director,

Bureau of Special Education, Aug. 30, 1972, in id. at 176.
92. COMPET, passim, discusses everything from teaching a child to raise his

head In a coordinated manner to developing good judgment and reasoning at com-

mon sense situations.
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of a mystery, Even more so arc budget estimates of what addi-
tional resources will be needed to carry out these intentions,°3

While COMPErs shortcomings may be attributed in part to the
three-month completion deadline imposed by court orders, restricting
the plan to a narrow discussion of curricula may have been designed
to avoid the ticklish "appropriate" education-cost/manpower trade-off
problems with which the consent decree itself had not reckoned."

COMPET ignores the most basic implementation question: will
an "appropriate" education be provided for all retarded Pennsylvania
children? To insist that each child receive "appropriate" instruction
threatens the organizational status quo. Special educators and pro-
gram administrators often handle this threat by denying it, giving rise
to claims frequently heard in field interviews to the effect that P,A.R.C.
has had little impact "because we've been doing it all along anyway.""
Yet "appropriate" does not necessarily mean more of the same; organ-
izational rigidity is not a justification for lack of educational alterna-
tives. Ile order to understand the impact of such a standard on existing
school practices, a brief description of Pennsylvania's pre-P.A.R,C. spe-
cial education programs is needed.

In Pennsylvania (and many other states) the multiplication of
special programs has been taken as a sign of pedagogical progress.
State funds pay for most of these programs, including classes for the
educable and trainable mentally retarded, the physically handicapped,
the brain injured, and the socially and emotionally maladjusted." Spe-
cial educators generally regard such programs as exhausting the range
of "appropriate" placements and view their task as determining which
is best suited to a given child. The categories themselves usually re-
main unquestioned, even in those districts which dramatically increased
their special education budgets in order to accommodate previously ex-
cluded children,"

93. Letter from lames 3. Gallagher. Director, Frank Porter Graham Child De-
velopment Center. University of North Carolina to Peter P. Polloni. Executive Director,
PARC. Aug. 25, 1972. in Comm., supra note 89, at 168.

94. Second Report. supra note 76. The Masters recognized that COMPET is a
tentative document to be revised in light of the 1972.73 school year experiences.
In the spring of 1973, the Masters appointed an evaluation team to review COMPET
and to recommend appropriate revisions;

95. In the field interviews this was heard several times, once from a highly re-
spected associate superintendent of schools whose area of responsibility included special
education.

96. See l'A. STAT. ANN. ch. 24, §§ 13.1171, 25.2509 to -2509.1 (Supp. 1973).
97. The Delaware County Intermediate Unit adopted a special education budget

for 1972.73 of $3.3 million, an increase of 28 percent over the previous year. Be-
cause PARC expenditures do not have their own line in the budget, it was not possible
to determine how much of this was spent on expanding existing programs or developing
new ones. 'telephone interview of Peter Kuriloff with Dr. Laura W. Murphy, Director
of Special Education, Delaware County Intermediate Unit, Mar. 27, 1973.
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P.A.R.C. did not necessarily endorse the status quo as the pre-
ferred solution, but neither the decree nor COMPET provided alter-
natives, In some districts the short-term outcome appears to have been
noncompliance or foot-dragging resistance. Philadelphia has barely
begun to institute COMPET. When the district failed to heed the or-
der of the Masters to do so in the summer of 1972, PARC itself went
back to the court in late August. The court ordered Philadelphia to
comply by September 1an admittedly unrealistic demand. In Octo-
ber PARC went to court again, and this time the school district was
ordered to prepare an acceptable plan for implementation by Jan-
uary 2, 1973." A political dispute in Pittsburgh led the city to refuse
to undertake a census of school-age children. The district reopened
abandoned schoolhouses for previously excluded children. As one
PARC official commented, "The city went out of its way to treat these
students as second class citizens," Pittsburgh also tried to use its school
disciplinary code as a vehicle for continuing the exclusion of two
children it had evaluated under COMPILE. This situation was re-
solved by the Masters, who got the children readmitted through arbitra-
tion and then sought an Attorney General's Opinion which forbade all
school districts from using disciplinary codes to exclude retarded chil-
dren."

A more complicated issue of compliance arose in regard to the
provision of appropriate education to children in state schools and hos-
pitals. Under the terms of the consent agreement, the educational
program was to be provided by the Department of Public Welfare under
the supervision of the Department* of Education. This arrangement
created serious organizational and financial problems. The Department
of Public Welfare received no additional money to cover the initial costs
of the program. Only by taking funds away from other programs was
the Department able to scrape up approximately a half-million dollars
for this purpose. Because state facilities were already overcrowded,
understaffed, and underfinanced, there was little leeway for creative
implementation. By February 1973, however, the Department had
agreed to make 1,950 new staff positions available,' "" of which 1,550
were to be used to provide education in current state schools and
hospitals, and 250 to staff a soon-to-be-opened institution."" These
positions were to paid for out of a proposedbut as of yet, not ob-
tainedDepartment of Public Welfare budget increase of 47 million
dollars.1°2

911. Order (filed June IS, 1973), P.A.R.C., 343 F. Supp. 279 (E,D, Pa. 1972).
99, First Report, supra note 73, at 2.

100, Third Report, supra note 74.
lot, Id,
102, Philadelphia Inquirer, Feb, 13, 1973, at 6.C, col, 1. This proposal en.
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A more subtle but still serious organizational difficulty was created
by an administratively sensible agreement, worked out between the
state Departments of Public Welfare and Education, that programs
sponsored by the Department of Public Welfare were to be supervised
by the Department of Education. For years state school and hospital
employees had been caring for children the schools had rejected as in-
educable. This widely held notion of ineducability had led the De-
partment of Public Welfare to hire unskilled paraprofessionals to pro-
vide care for the "hopeless cases" residing in state schools and hospi-
tals."3 The agreement meant that people who were only marginally
competent suddenly found themselves considered educators under the
supervision of schools which had only recently rejected the children to
be educated, a situation which created antagonisms."' The need for the
Department of Public Welfare to develop expertise already possessed
by the educational establishment made the gap between the profes-
sional competence of educators and hospital workers more explicit,
and tensions further increased.'" At the prodding of the Masters,
representatives a, the schools and the state hospitals began a series of
meetings in spring of 1973 which resulted in an agreement in principle
to divide responsibility for providing education to the hospitalized
children.'" Under the agreement, the Department of Public Welfare
provides funds for the programs which the Department of Education
staffs and runs.'"

The relationship between the Departments of Education and
Welfare also became a problem in securing compliance with P.A.R.C.
standards by private licensed facilities and private licensed schools.
Private licensed facilities operate unde, license from the Department
of Public Welfare to provide interim cure for children waiting to get
into state hospitals. The standards for licensing are minimal, involving

countered the typical legislative difficulty that funds for retarded children (and other
Department of Public Welfare programs) often are the first trimmed in a search for
fiscal responsibility, cuts forced the reduction of these positions and have prevented
the opening of the new state school.

103. One authority believes that special education has operated for years under
an "inverse law" such that the more handicapped the child, the less competence the
teacher who worked with him was thought to need. Interview of Peter Kuriloff with
Dr. Herbert COlclstein, in Philadelphia, Pa., June 11, 1973.

104. interview of Peter Kuriloff with Dennis Haggerty. P.A.R.C. Master, in Phila.
delphia, Pa., May R. 1973.

105. Presentation of Gary Makuch, Dep't of Public Welfare representative, Masters
Hearing, July 10, 1973 (progress report on the transfer of responsibility for the educa
tion of children in state schools and hospitals from the Department of Public Welfare
to the Department of Education).

106. Interview. supra note 104.
107. Interview of Peter Kuriloff with Gary Makuch of the Dep't of Public Wet

fare, in Erie, Pa., July 10, 1973.
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primarily safety and health criteria. The facilities are eligible to re-
ceive subsidies from the Department of Public Welfare but not the De-
partment of Education. Private licensed schools operate under the
aegis of the Department of Education, which requires that they meet
only the most mmimal educational standards.

These schools are eligible for state aid when they provide particu-
lar children with services they cannot get through their local school
system or intermediate unit, and they are approved by the Department
of Education.'" Under an agreement between the Departments of
Education and Welfare, P.A.R.C. implementation in both types of in-
stitutions was to be supervised by the Department of Education, with
the Department of Welfare continuing to make its financial contribu-
tions toward the maintenance of children in private licensed facilities.'"
The difficulties with this arrangement became clear at Allegheny Val-
ley School, a Pittsburgh-area institution which is both a state licensed
facility and a private licensed school catering to severely and profound-
ly retarded children. Because of the school's apparent failure to carry
out COMP1LE,'the Masters ordered the Pittsburgh school system to
evaluate both the school and its children."° At the July 10, 1973
Masters Hearing, Dr. Ruth Scott, the Director of Programs for Excep-
tional Children in the Pittsburgh school district, reported that her
evaluation team had found the school "totally unacceptable" under
state public education standards for special education classes, The
team also found that the school was misleading its clients by falsely
representing many of its staff members to be various kinds of profession-
als. According to Dr. Scott, the administration of Allegheny Valley
School, when confronted with these findings, did not agree to change its
practices. Instead, it persuaded parents to fight for the school by de-
manding individual due process hearings for each child on the ground
that the school district cannot provide for the child's medical needs.
The school's physician is willing to back these claims, and the parents
have threatened to sue should their children be required to return to
the Fub lic school."'

Deputy Attorney General Lawrence Selkowitz, who handles

108. Interview, supra note 105; Presentation of Dr. Ruth Scott, Masters Hearing,
July 10, 1973.

109. STATI: Dr toi. or: Four., Smoot. ADMINISTRATORS MEM° 535 (Aug. 9, 1972).
Despite this agreement, the status of children in the state schools and hospitals re-
mined so ambiguous that the Masters found it necessary to order both departments to
make sure the children were evaluated and given appropriate instruction. Second Re-
port, supra note 76, at 2.3.

110. Presentation of Jack Nage lc, Masters Hearing, July 10, 1973.
111. Dr. Ruth Scott, Report on the Allegheny Valley School, July 10, 1973 (on

file at RIO in Harrisburg, Pa.).
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P.A.R.C. matters, is pessimistic about adequately regulating either pri-
vate licensed facilities or private licensed schools without changing the
licensing standards." This is precisely what PARC wanted when
it asked through its lawyer, Jack Hagele, that the standards resulting
from the consent decree be incorporated into both agencies' licensing
policy."a Since other private schools, private licensed facilities, and
private schools for the retarded efist to serve a variety of needs not be-
ing met by the state, a move in this direction could engender strong
political resistance.

PARC officials and state administrators suspect that some rural
districts have not provided any educational placements for handi-
capped children. Their attention has been so focused on monitoring the
quantitative aspects of COMPILE and COMPET, however, that only
the most flagrant violations have been brought to the attention of the
Masters. For example, when COMPILE was first published, an am-
biguity in its wording enabled several administrators from districts with
very limited resources to interpret it as permitting schools to exclude
profoundly retarded, multiply-handicapped youngsters, an interpreta-
tion in direct violation of both the letter and spirit of the consent agree-
ment. While this kind of problem is easily clarified,"a only local con-
sumer groups such as PARC can guarantee that such episodes do not
recur. A more difficult problem arises when local school boards di-
rectly resist implementation in the name of politically popular economy
drives. Unless careful monitoring takes place, districts without strong
consumer groups are likely to neglect or evade the agreement when it
suits them.

Even when state agencies, PARC officials, and local special edu-
cators have worked together, they have encountered resistance from
other educators. The problems created by the manner in which "nor-
mal" people perceive retarded children illustrate the difficulties of try-
ing to alter the marginal status of these children through judicial re-
form. For example, at a spring 1973 Masters Hearing, the parent of
a retarded child complained that the local educators in charge of
vocational/technical training reject retarded children because "they
aren't ready." When Master Goldstein suggested that the local PARC
chapter or local task force'" fight for a modified program to fit the

112. Presentation of Larry Selkowitt., Masters Hearing. July 10, 1973.
113. Presentation of Jack Hagele. Masters Hearing, July 10, 1973.
114. The Masters issued a clarification in their First Report, aupra note 73, at 3.4.
115. !meal task forces were established by COMPILE. and were believed by PARC

officials to hold the key to monitoring implementation at the local level. See text
accompanying notes 131.34 Wm.
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children, the parent replied: "They tell you to go screw yourself."11°
This attitude is held by many vocational educators. The Bureau of
Vocational Education has stated that no child with an I.Q. less than 105
would be accepted in vocational/technical schools. Many vocational
schools have not even applied for federal funding available to provide
handicapped children with vocational training."' A few programs
have been developed to deal with the vocational/technical problem.
Intermediate 15,lit 19118 has begun a pre-vocational/technical work-
study program for 20 twelve to fifteen-year-olds, in order to get them
ready for (and make them acceptable to) the regular vocational pro-
gram. The project may be laudable, but the fact that it is housed in a
previously-closed school suggests both its marginal status and the te-
nacity of conventional attitudes."°

The implementation picture is nit wholly bleak. In innovative
districts, new educational offerings have appeared, and there is evidence
of increased interdistrict cooperation. In one Philadelphia-area dis-
trict where prior to P.A.R.C. there were only classes for educable and
trainable retardates, there are now two resource rooms to provide spe-
cial support for otherwise mainstreamed educable elementary children,
a work-study program for senior high school educables, itinerant teach-
ers for the homebound, and a program for multiply handicappc chil-
dren at a neighboring private institution. There has been a similar bur-
geoning of programs in two of the other four districts studied. Re-
ports from other areas of the state suggest that these developments may
not be uncommon. Even in less innovative districts, talented and
strong-willed special educators have occasionally been able to use
P.A.R.C. as a lever to force the introduction of new education oppor-
tunities. In one such system, a fifteen-year-old who had been mis-
classified by the school spent his entire school career in classes for the
retarded. The psychologist, the student and his parent all felt that he
would be hopelessly behind if he were placed directly into the tenth
grade, but the district was reluctant to invent another alternative. The
psychologist worked with the boy and his parents and developed a sen-
sible program involving a day divided between regular classwork and
vocational preparation. With the psychologist's active support, the
parents then used a due process hearing to persuade the district to pro-
vide such a program for their son. The P.A.R.C. agreement also seems

116. Masters Hearing, June 12, 1973.
117. Presentation of Joseph Lantzer, Masters Hearing. June 12, 1973.

118. Pennsylvania's 569 school districts are grouped into 29 intermedi,ite units
which disburse state revenue and provide resources and services that single districts
by themselves often could not afford. Their chief executive officers are called Inter-
mediate Unit Directors.

119. Presentation of I.U. 19 representative, Masters Hearing, June 12, 1973.
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to have fostered a movement toward greater regional cooperation to
solve problems relating to transportation, supervision of special educa-
tion classes, and coordination of services among districts.120

2. Monitoring Mechanisms

Most of Pennsylvania's school districts, while in compliance with
the letter of the consent agreement, have not fully reckoned with the
organizational implications of implementing a decree which requires
the public education of a wholly new class of students. In the absence
of some prodding by PARC, the court-appointed Master, or the State
Department of Education that reckoning and reexamination is unlikely
to take place. Anticipating this, the court and PARC officials, in co-
operation with the state agencies, developed four monitoring mechan-
isms: the Masters, the Right to Education Office, the local task forces,
and the due process hearings.

a. The Masters

The court appointed two Masters to oversee implementation of the
decree. Their responsibilities were broad: they were charged with ap-
proving state proposals for the identification, evaluation, and placement
of children who had been excluded from school; they heard complaints
concerning nonimplementation; and they could order people to testify at
hearings. They could press for preliminary judicial directives and for
contempt action against officials who do not comply with the decree.'21

During their first year the Masters operated as "guideline setters
and dispute adjudicators," sometimes assuming the role of mediators,
sometimes acting more forcefully as arbitrators.122 When the court ex-
tended the term of the Masters in October 1972 to October 1973,
it required them to submit monthly reports and to attach any proposed
orders which they deemed necessary to remedy noncompliance.'"
This seeemed to indicate the court's willingness to be more explicit in
its support of the Masters. However, for several reasons, the Masters'
authority has not been fully effective. First, the court has not responded
to Masters' requests. After receiving their new mandate, the Masters
filed two monthly reports. In these, they suggested that the court issue
four orders pertaining to the failure of the Department of Public Welfare
to carry out COMPILE and COMPET, the failure of Pittsburgh to carry
out its door-to-door census, the slowness of the attorney general in de-
veloping appellate procedures, and the need for the Department of

120. Interview, supra note 86.
121. 343 P. Supp. at 314-15.
122. Interviews with Dennis Haggerty, supra note 104, and Dr. Herbert Gold-

stein, supra note 103.
123. Order (filed June 15, 1973), P.A.R.C., 343 F. Supp. 279 (E.D. Pa. 1972).
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Education to take responsibility for private licensed facilities, By July
1973, the court had acted on none of these.12"

Why the court failed to act is not clear. While it was responsive
to PARC's motions seeking remedies for noncompliance in Philadel-
phia,125 actions on motions from PARC are the only ones the court has
taken since the issuance of the final decree in May 1972. The court may
have simply chosen not to take an activist stance, leaving the issue with
the parties. On the other hand, the Masters may have given up too soon.
Since March 1973, they have filed none of the required monthly re-
ports. Whatever the reasons, the court's failure to back the Masters
has limited their effectiveness.

Another limitation on the Masters' effectiveness may have been
that both had full-time jobs; their court assignment under the P.A.R.C.
agreement was an added responsibility. Dr, Goldstein is an interna-
tionally known expert on curriculum designed for retarded children
whose wc.rk carries him around the country and often overseas. Because
of these extensive commitments, he was forced to miss several of the
Masters' hearings. Besides his law practice, Mr. Haggerty's interest and
experience in the field of legal aspects of mental retardation have in-
volved him in a host of outside activities including work for the Presi-
dent's Committee on Mental Retardation. As a result, the time he
could devote to his role as Master also has been quite limited. Com-
pounding this problem, the limited duration of the Masters' tenure al-
lowed stubborn school districts simply to postpone any action until af-
ter the Masters departed. A final limiting factor was the state's
failure to provide the Masters with strong financial support.. As a re-
sul.t, they were obliged to depend on the Right to Education Office
to fulfill their staff requirements; the State Special Education Bureau
was of limited help.

The Masters relied heavily on PARC, which placed many of
the discussion items on the Masters' agenda, and used the sessions to
question state and local officials about educational practices. The ses-
sions thus provided PARC with a lever to apply public pressure and set
in motion administrative action. The Masters Hearings were devoted
almost entirely to procedural and quantitative matters, with very
few agenda items touching on the quality of new programs. In part,
this focus represented a strategy, carefully thought out by PARC, de-
signed to make sure that the Masters created sufficient structure to en-
sure continued implementation of the reforms once their term expires.
In part, too, it might simply indicate the difficulty in dealing with a con-

124. Presentation of Dr. Ruth Scott, presented orally, Masters Hearing, July 10,
1973 (report to the Masters on the status of the Pittsburgh census).

125. Order (filed Apr., 1973), P.A.R.C., 343 P. Supp. 279 (E.D, Pa, 1972).
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cept as vague as "appropriate education." The stress on procedures
may also reflect what Master Herbert Goldstein believes to be the diff:-
culties of sustaining consumer pressure at the local level once the pri-
mary motivating factorin this case, the presence of retarded children
in the home or in non-responsive and sometimes highly expensive insti-
tutionsis removed.126

Even with all the limitations of their role, it would be a mistake
to discount the importance of the Masters. They provided a readily
accessible forum in which PARC was able to raise questions and
bring complaints. More important perhaps, it was a forum clothed in
the dignity of a federal court having the power to require the appear-
ance of representatives of key state agencies. This aura of power has
spurred most of the districts in the state into at least the semblance of
compliance. School administrators were awed by the Masters, some-
times working weeks to prepare a written report in anticipation of be-
ing called to testify.'" It is difficult to assess the impact of this sym-
bolic extension of the court, but it is clear that a remarkable degree of
interagency cooperation was achieved because of it.

The Masters have made substantive contributions beyond those re-
sulting from their perceived power. Where the court did not adopt
their suggested orders, the Masters nevertheless achieved their ends by
prodding and persuading the various non-complying parties. They also
kept some matters out of court by successfully mediating disputes.'"
By bringing together interested parties from all over the state for hear-
ings and special sessions, the Masters educated people to the meaning
of the decree and to the ideassuch as the educability of all children
underlying it. Finally, they not only supervised the implementation of
COMPILE and COMPET, but saw to it that COMPET will be rewrit-
ten .on the basis of the 1972-73 experience. Thus, while the Masters
were constrained by the way their role was structured, witliout
them P.A.R.C. implementation would have been even more clwotic
and disorganized than it has been.

b. The Righi to Education Office

When Governor Shapp established the Right to Education Office
shortly after the consent agreement was issued, PARC strategists saw it,
along with the due process hearings and the local task forces, as one

126. Interview, supra note 103.
127. On one occasion, a group of intermediitte unit directors, experienced at facing

public situations, were overheard in the men's room before a Masters Hearing discuss-
ing who might have to "go first." This fear is all the more ironic given the relaxed
and relatively informal way in which Dennis Haggerty ran the hearings.

128. See text accompanying note 101 supra,
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of three keys to successful implementation. The Office was given
the responsibility of overseeing implementation of the consent agree-
ment. It was to develop a plan to identify, evaluate, and educate
retarded children; monitor implementation; gather data and oversee the
due process hearings, including accepting requests for such hearings,
assigning officers, and maintaining records. Finally, it was to serve
as a staff for the Masters.

As the agent of the State Department of Education, the Right to
Education Office was in the position to develop standards, establish
program guidelines in terms of content, staffing patterns, in-service
training and the like, and evaluate outcomes through careful monitor-
ing. To do this, it gathered a staff of twelve: a director and business
manager (both on loan from the Department of Education), an in-
service consultant (on loan from the Department of Public Welfare),
four area coordinators, and five secretaries (funded by a one-year,
renewable federal grant). While the size of the Right to Education
Office, exceeding that of the Bureau of Special Education, suggests the
strong commitment of the state to implement the P.A.R.C. agree-
ment,"° the Office's temporary nature and precarious funding have
proven to be serious roadblocks to full effectiveness. Because offi-
cials attuned to the politics of state bureaucracy perceive Jo eph Lant-
zer, the Right to Education Office's Director, as a once and .'uture em-
ployee of the Bureau of Special Education, his authority has been
undermined from the outset. Perhaps more important, instead of be-
ing able to operate as a free and independent regulatory agency, the
Right to Education Office has had to function essentially as the ann of
a typically politicized state bureau. As a result, the Office has moved
cautiously on such sensitive questions of compliance as the resistance
of The Philadelphia School District.

Despite these organizational problems, the Right to Education
Office staff has received high marks from both PARC officials and the
Masters for its dedication to the principles of the consent agreement and
for its efforts to ensure Implementation.13° Furthermore, all agree
that the Right to Education Office could be highly effective if it were

129. In fact, this was cited as evidence of the commitment of state agencies by
the Masters in their First Report, supra note 73. That the Right to Education Office
was the only state bureau, other than the emergency office for flood relief, kept open
during the terrible 1972 spring flooding in Pennsylvania provides further indication of
the amount of state backing the consent decree received.

130. In separate interviews with Peter Kuriloff, this kind of appreciation was ex
pressed by Marliene Smoker, Assistant Director for &ministration and Governmental
Affairs for PARC, in Harrisburg. June 12, 1973, and deter Poloni, Executive Director
of PARC, in Harrisburg, Jan. 15, 1973, as well as by Masters Haggerty in Philadelphia,
May 8, 1973, and Goldstein, in Philadelphia, June 11, 1973,
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made a permanent and independent agency. PARC views this as one

of its major objectives as it prepares for a future without the Masters.

c. The Local Task Forces

COMPILE required the establishment of local task forces to help

school districts carry out evaluation and planning. They were to be

organized by the Intermediate Unit Executive Directors, who were

to select task force members from representatives of consumer groups

and the administrators of the local school districts, county mental health

and mental retardation centers, and private agencies.'" It was PARC's

hope that the task forces would provide a means for consumers to be

heard where it counted mostat the individual program level, PARC

offficials now consider this aspiration even more important since the

due process hearings have not proven as effective in promoting appro-

priate educational placement as originally hoped."'
The operation of the local task forces has been hampered by seri-

ous flaws in their original conception. While specifyini; their respon-

sibility, COMPILE indicated neither the source of their power nor the

scope of their authority. Their membership is selected by, headed by,

and reports to the Intermediate-Unit Director. Since he is not required

to follow their recommendations, their power is merely advisory. Fur-

thermore, Intermediate Unit Directors have no authority over District

Administrators; for that reason, even if the local task forces had real

authority, it is unlikely that it would extend beyond intermediate unit

programs to those established by individual districts.

With the October expiration of the Masters' term, many gaps still

remain between the concept and implementation of the consent agree-

ment. Unless the local task forces are empowered to monitor imple-

mentation, many apparent gains will be loft. Recognizing this, PARC

appealed to the Masters to clarify the local task forces' responsibility

and authority. At the January 1973 Masters' Hearing the Director of

the Right to Education Office was asked to respond. He reported that

the idea of giving the local task forces real authority was meeting with

bureaucratic resistance. He described how he had recently been asked

by the State Task Force"e to draft a policy statement on the subject.

131. Comma, supra note 70, at 11.
132. E. Schmidt, Resource Review Team (Draft), June 12, 1973 (on file with Peter

Kuriloff).
133. The. State Task Force consists of tile !Vector of the Bureau of Special Edu-

cation, the Commissioner of Mental Retardation, a representative of the Governor's

Office, and representatives of consumer/citizens groups. It has the responsibility of
communicating with, and soliciting the cooperation of, all governmental agencies and

state level consumer groups about the implementation of COMPILE and COMPET,

COMPILE, supra note 70, at 4.
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Though he had proposed giving substantive power to local task forces,
the draft finally approved by the State Task Force was considerably
watered down. The Masters were not able to obtain agreement on
a more authoritative role for the local task forces before their final hear-
ing, but PARC continues to pursue the matter, threatening judicial ac-
tion to force increasing the task forces' power. Unless that happens, the
parents of retarded children may find themselves without any ve-
hicle for monitoring the quality of local educational programs.

d. Due Process Hearings

Those who framed the P.A.R.C. agreement recognized both the
importance and the difficulty of securing structural change. They hoped
that the guarantee of a due process hearing would promote more care-
fully considered educational placements for special children and, ulti-
mately, general reexamination of special programs. Thomas K. Gilhool
expressed these aspirations in a memorandum to PARC:

For the first time in American education, a mechanism is created
to assure that .the educational program fits the child. The mere
fact of a hearing opportunity . . . will of course keep all the field
professionals on their toes. There is a new instrument of account-
ability. . . . The right to a hearing creates an extraordinary forum
for parents and their associations to express themselves, raise issues,
enforce rights, get things done, and to organize. . . , The hearing is
a forum which should transform the parents' movement. . . . And it
should transform education.ta4

The formal hearing requirements assure parents of a retarded child
the right to a hearing upon initial school placement, after any program
change, and after every two years of special class assignment. Priorto the hearing, parents may examine the school records on which the
recommendation is based. They may retain counsel or professional
assistance. During the hearing, they have the right to have the hearing
either closed or open to the public.' 3 They are entitled to summon
and question all the school personnel involved in the decision.

PARC and state education officials moved quickly to set up the
hearing mechanism. Sixty-one hearing officers, endorsed both by
PARC and the state, were appointed. In May 1972, a first group
was given a quick training course by Tom Gilhool and Ed Weintraub, a
Pennsylvania Deputy Attorney General, which familiarized them both
with the decree and with the hearing procedures. But following an agree-
ment between counsel, training was suspended after this first sessibn.
As a result, only thirteen officers had been trained and were working

134. RIGHT TO EDUCATION, supra note 57, at 58.
135. 343 P. Supp, at 303.06,
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by August. This caused a serious backlog of cases, and placed a heavy
burden on the trained hearing officers, who are all employed elsewhere
full time.'" The Right to Education Office took steps to remedy this
problem, however, and by the fall there were 34 working officers,
drawn from positions in public special education and from colleges and
universities. As of April 1973, 255 hearings had been applied for across
the state; 47 had been held, and decisions reached in 43. Sixty-nine
of the requested hearings had been cancelled. In the 25 hearings open
to the public, 13 decisions upheld the school's recommendation, while
the balance were decided in favor of the parentsa result which does
not necessarily mean the children received a more appropriate educa-
tion.'" Parents represented by counsel were significantly more likely
to win a favorable ruling.'38

Although the P.A.R.C. decree sets forth rudimentary substantive
guidelines for the conduct of the hearingsfor example, the presump-
tion that regular class placement is preferable to assignment to a special
classthe individual hearing officer, who is usually a special educa-
tor, decides how the hearing is to function. Some of the hearing
officers are still confused about their role. PARC officials assert that
some hearing officers have turned away cases on the grounds that trans-
portation issues are beyond the scope of the due process hearings,
others on the grounds that appropriate programming is unreview-
able.'" Where proper hearings have been held, some PARC spokes-
men have noted that not all avenues of search have been undertaken
to assist in proper placement or appropriate programming, even though
it is the officers' duty to order such a search if they find it necessary.'4°
Finally. PARC officials claim that the presence of lawyers has created
problems at some hearings since, unlike educators, lawyers tend to
focus more on the procedural than on the substantive questions.'

136. First Report, supra note 73, at 4-5.
137. Many lawyers and educators have argued that the less adversarial the heating,

the more chance there is of arriving at a good plan for the child. This argument is
developed in Part III of this Article.

138. This was determined by using the X2'technique on the following table:
Parent "Wins" Parent "Loses"

Lawyer present
Lawyer not present 4 I 9

9 3

X2 4,89
p > ,OS

Since the cell values are so small, this finding should be considered as merely sug
gestive,

139. Interview of Peter Kuriloff with Jack Hagele, in Philadelphia, July 10, 1973.
140. E. Schmidt, supra note 132, at 2.
141. Id. This complaint may stem from a misunderstanding of lawyers' methods

during the hearings, rather than from a failure on the part of the lawyers to grasp the
substantive issues.

34.830 0 74 35
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No provision has been made to encourage hearing officers to read
each other's decisions. No oneneither other hearing officers, nor
the lawyers, nor PARC officialshas had access to the hearing tran-
scripts or the written decisions in closed hearings. A preliminary can-
vass of the decisions suggests that an argument that may prevail be-
fore one officer will be rejected by another; and, since there have been
no decided appeals (as of this date) there exists no system of prece-
dent to guide the decision-maker. The best that the parties to a dis-
pute can hope for under such circumstances is what David Matza has
termed "individual justice.n142 The implementation of individual jus-
tice poses problems both for the school system and for the parents.
The parent challenging a particular placement has no way of knowing
what sort of proof will be appropriate, what evidence is to be credited,
or what procedural burdens (if any) he must surmount. offi-
cials are similarly confused.

There is, of course, a standard"appropriate education"which
in theory governs the inquiry."a But that standard is so broad and
elastic that the hearing officer cannot apply it in routine fashion. In-
stead, he must choose among versions of that standard, adopting cri-
teria that necessarily vary from hearing to hearing, and from hearing
officer to hearing officer. The process by which decisions are reached
seems similar in many respects to that of the juvenile justice system, al-
though the ostensible goals of the two types of hearings differ. In both
situations, "hardly anyone and least of all the recipients of judgment
who have some special interests in these matters, is at all sure what com-
binations of the widely inclusive relevant criteria yield what sort of
specific dispositions. 00144

The availability of hearings has been a useful political tool, both
for parents and school officials. Officials have threatened parents
with a hearing as a means of obtaining acceptance of the recommended
placement; for some parents, concern about publicity, discomfiture
with adversariness, and the quite real possibility of losing come peril-
ously close to coercion. Many of the same factors operate to the ad-
vantage of more activist or recalcitrant parents;ln the cost of the hear-
ingin time, although not in dollarsmay lead districts to acquiesce

142. D. MATRA, DELINQUENCY AND DRIFT 11 t (1964).
143. Hearing officers in fact make choices, rather than resolving differences, much

as an arbitrator might. But the conduct of the hearings generally has been informal,
a style associated with mediation. See Puller, Adjudication and the Rule o/ Law, 1960
PROCEEDINGS OP THE AM. SOCIY OP INT'L L. 1.

144. D. MATRA, supra note 142, at 115,
145. This is the case in the Allegheny Valley School situation, in which parents

threaten to use hearings as weapons to keep the school district from removing their
children from Allegheny Valley. R. Scott, supra note 111.
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in the parents' wishes about placement."8

Hearings can also have serious unexpected consequences. In
one district in the north-eastern part of the state, parties to the hearings
became so antagonistic that the teachers present became extremely up-
set; subsequently, teachers throughout the district referred no more
children for evaluation to the intermediate unit. This episode suggests
that teachers may not understand the purposes of the due process hear-
ings. More importantly, it means that hearings can be conducted in a
manner that not only defeats the spirit of the decree, but also keeps
children needing other kinds of help from receiving it. It is another
example of the complex dynamics which must be taken into account
in order successfully to implement the reform zontemplated in P.A.R.C.

In two respects the formal hearing procedures have been modi-
fied since the P.A.R.C. decree, First, in order to resolve essentially tech-
nical disputesfor example, what transportation is to be provided to
get a particular child to his special programthe Department of Edu-
cation has introduced an informal prehearing session. Second, both
PARC and the state have adopted a mechanism for appealing from
the hearing decision. Such disputes are heard first by the Secretary
of Education, whose rulings may then be appealed to the common-
wealth court."'

3. Recapitulation

More than a year after the court approved the P.A.R.C. consent
decree, the evidence tells an uneven tale. Pennsylvania has been able
to identify some 7,400 previously excluded children, a feat which can
be credited both to strong official support and to the persistent
efforts of an active statewide parents group. But with r spect to the
more basic educational and organizational questionsthe evaluation
and "appropriate" placement of exceptional childrenthe results are
far less clear. The organization and nature of speech educational ser-
vices, although expanded, remains generally the same. As Master Her-
bert Goldstein notes:

Unfortunately, the state has not tackled its substantive issues
with the same zeal and flamboyance as the procedural questions.
The resultsthus farare an array of facades (finding, testing,
placing, etc ) But there isn't much new educationally in Penn-
sylvania, as an outcome of the case. . . . If the state educational

146. Pennsylvania officials estimate the dollar costs of each hearing at S300about
half the amount spent on the schooling of a typical Pennsylvania child each year.
The state, and not the school district, bears this cost. Interview of Peter Kuriloff with
%Him Orhtman, Chief of Bureau of Special Education, In Harrisburg, Jan. 9, 1973,

147. Masters Hearing, July 10, 1973.
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people do not change their ways and begin aggressively to re-shape
and originate, facades are all that Pennsylvania will have.148

B. Mills v. Board of Education149

1. Introduction: A Beleagured School District

Washington, D.C. has a crisis-prone school system. The over-
whelming majority of the District's 140,000 students are black and
poor;15° teacher turnover is high; and superintendents have come and
gone with remarkable frequency.'" The city is property-poor, as its
most valuable land is held by tax-exempt public and private institu-
tions, and it must depend for its schools' fiscal support on the Congres-
sional committees responsible for District affairs. The schools have
been repeatedly studied by educational professionals, all of whom have
urged sweeping changes."2

Demands for change in Washington's schools have been the sub-
ject of judicial action as well. The sweeping decision in Hobson v.

Hansen153 sharply criticized a host of school practices: the segregation
of both students and faculty, the disparity in resources available to pre-
dominantly white and black schools, and the discriminatory effects of
the District's rigid tracking system which locked most blacks into dead-
end school careers.'" While the district court's directive that the ex-
isting tracking system "must simply be abolished"'" was watered down
by the Court of Appeals,'" the school system apparently terminated
a number of special education classes because of its erroneous under-
standing of Hobson.'"

Washington's judicial headaches did not cease with the first Hob-
son decision. In 1970 the case was reopened,'" and the court again

148. Written comment to an earlier draft of this section, ink, 1973 (on file
with Peter Kuriloff).

149. 348 F. Supp, 866 (D.D.C. 1972). Fieldwork for this section was conducted
between Dec. 1972 and Oct. 1973.

150. Address by Hugh J. Scott, Superintendent of Washington, D.C. Schools to
the Washington, D.C., City Council on the fiscal year 1974 budget, Jan. 5, 1973.

151. Washington has had four school superintendents since 1967.
152. See, e.g., H. PASSOW, TOWARD CIPATING A MODBL URBAN SCHOOL Symms: A

STUDY OP THE WASHINGTON, D.C. PUBLIC SCHOOLS (1967).

153. 269 F. Supp. 401 (D.D.C. 1967), appeal dismissed, 393 U.S. 801 (1968),
al f'd en bane sub nom. Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969).

154. Id. at 406.07,
155. Id. at 515.
156. The Court of Appeals' decision limited the applicability of the district

court order to the existing tracking system, while permitting "full scope for . , abil-
ity grout Ins." 408 F.2d 175, 189 (D.C. Clr, 1969).

157. See Herr, Retarded Children and the Law; Enforcing the Constitutional Rights
of the Mentally Retarded 23 SYR. L, Ray, 995, 1008.15 (1972) (hereinafter cited as
Herd

138, Hobson v, Hams, 327 P. Supp. 844 (D.D.C. 1971).
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considered allegations that school spending policies favored schools in
the predominantly white neighborhood west of Rock Creek Park,
The court ordered the equalization of expenditures for teachers through-
out the system but permitted the District to spend additional funds for
"exceptional children."'" Mindful of the District's problems in im-
plementing the first Hobson decree, the court required regular and de-
tailed reporting of relevant data.'" But still the school system re-
sponded so slowly that in 1972 plaintiffs brought a contempt action.'"
The District was not displeased with the Hobson decisionindeed, it
declined to appeal the ruling; but its ungainly and generally inefficient
school bureaucracy seemed simply incapable of effecting the required
changes.'" One year after the second Hobson decision the same bu-
reaucracy was confronted with the even greater challenge of complying
with Mills v. Board of Education."3

2. The Scope of the MILLS Decree

In many respects, Mills and P.A.R.C. were similar efforts. Both
sought to establish the constitutional principle that children excluded

tom sphool as "ineducable" were entitled to publicly supported educa-
tion; and both insisted that procedural protections be provided to chil-
dren prior to placement in special programs. The plaintiffs in Mills,
however, represented a broader range of excluded children, includ-
ing students who had been barred from s':hool as incorrigible discipline
problems and students denied an eduk.ation because of physical,
mental, or emotional handicaps. The Mills plaintiffs hoped to estab-
lish the principle that all children, regardless of their disabilities or be-
havioral symptoms, are constitutionally entitled to publicly supported
schooling.

Unlike P.A.R.C., the Mills suit can fairly be characterized as a
lawyers' venture. Although the D.C. Family Welfare Rights Organ-
ization supported the litigation and appeared as a "next friend" of one of
the young plaintiffs, there existed in Washington no broad-based par-
ents' group historically committed to and able to follow through on the
issue.'" Instead, three public-interest legal organizationsthe National

159. td. at 863-64.
160. M. at 864.
161. Hobson v, Hansen, Civil b16, 82.66 (D.D.C., filed Jan. 17, 1973) (contempt

motion denied).
162. Herr (supra note 157, at 10131 accurately refers to the "Byzantine irresponsl

Why" of the Washington bureaucracy.
163. 348 F. Supp. 866 (D.D.C, 1972),
164. Memorandum to David Kirp from Patricia Wald, Mental Health Law Proj-

ect staff attorney, Implementing Mills: The First Six Months, Mar., 1973 (on file with
David Kirp) [hereinafter cited as Memo].
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Legal Aid and Defender Association, the Center for Law and Social
Policy, and the Harvard Center for Law and Educationspent nearly
two years planning the litigation.'" Their efforts paid off.10" In Au-
gust 1972, three months after P.A.R.C., Federal District Court Judge
Joseph Waddy handed down an order which provided substantially
all the relief plaintiffs had requested.'"

The court's discussion of the constitutional merits of Lois very im-
portant decision was remarkably cursory.'" It found constitutional
warrant for the universal right of access to publicly supported school-
ing in Brown v. Board of Educationm and Hobson v. Hansen,'" and
concluded broadly that "Niue process of law requires a hearing prior
to exclusion, termination or classification into a special program."'"
Although the court noted that school officials had failed "to abide by
the provisions of . previous orders" and demonstrated "continuing
failure to provide an education" for excluded children,172 it declined to
follow P.A.R.C. and appoint a master to oversee implementation of
the decree. Responsibility for developing and carrying out a plan to
identify, evaluate, and provide suitable educational opportunities for
previously excluded children was left entirely to the District.

3. The Implementation Plan

a. The Hope

The plight of Washington's handicapped children was hardly news
to school officials. For several years, frustrated parents had sought an
increase in the District's tuition-grant program that enabled handi-
capped children to attend nonpublic special schools at city expense.'"
In December 1971, a Task Force on Special Education appointed by
the Superintendent of Schools reported that:

165. Id. These organizations initially sought to intervene in the reopened Hobson
case. arguing that Washington's exclusion policy flowed partly from a misreading of the
first Hobson decree. Although denying the motion to intervene, the court characterized
the plight of the excluded children as a "human tragedy, unbelievable as it is in the
capital of the richest country on earth," Hobson v. Hansen (D.D.C., lune 17, 1971)
Ruling on Motion to Intervene at 3.4, July 23, 1971, as quoted in Herr, supra note 157,
at 1008 n.70.

166, Id.
167, Id.
168. Mills v, Board of Ethic,. 3481+. Supp. 866, 874.75 (D.D.C., 1972),
169. 347 U.S. 4S3 (1954).
170. Hobson v. Hansen. 269 F. Supp. 401 (D.D.C. 1967).
171. 348 F. Stipp. at 875,
172. hi. at 877.
173, Complaint, Exhibit D, Mills v, Board of Ethic., 348 F. Supp. 866

1972) (Julius W, Hobson, The Tuition/Grant Program of the District of Columbia
Public Schools, report to the District of Columbia Board of Education, November 19,
1969),
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In the city of Washington, the acknowledgement of the right of the
handicapped child to public education has been honored more in
the breech [sic] than by observance. The obscene nightmare of
repetition from year to year continues for the parents of these chil-
dren who must compete for placement and for funds or accept the
exclusion of their child from the opportunity to develop his human
potential.174

The District's activity immediately after Mills suggested that not-
able alterations in both policy and practice might be forthcoming. A
man with respected academic credentials in the field of special edu-
cation, Merle Van Dyke, was appointed Assistant Superintendent for
Special Education. The implementation plan'" submitted by the
School Board one month after the Mills decree appeared to be com-
prehensive and imaginative, if somewhat vague. It emphasized keep-
ing all but the most severely handicapped children in the regular school-
room setting.'"

b. Identificatton

Just as in Pennsylvania, no one really knew how mahy school-age
children in Washington, D.C. were being denied an education. An
internal memorandum indicated that the District was aware of 1,500
children identified as requiring specialized education who were on
waiting lists for placement,'" and Mills refers to another memorandum
which estimated that "12,340 handicapped children were not to be
served in the 1971-72 school year."'" It is unclear how many of the
children referred to were receiving no schooling at all and how many
were in school but denied special services which the school system
thought they needed.

The District proposed an assortment of approaches to identify
these excluded children.'" Its Department of Pupil Personnel Services
was made responsible for conducting court-ordered quarterly outreach
efforts that included advertising on local television and radio stations
and in the newspapers. The District promised to conduct an annual
census of children aged three to eighteen years if Congress could

174. Task Force on Special Education, Report of the Superintendents' Task Force
on Special Education I (Public Schools of the District of Columbia) (Dec.,
1971).

175. PUBLIC SCHooLs OF THE DISTRICT OF COLUMBIA, COMPREHENSIVE PLAN FOR
SPECIAL EDUCATION: AN Annum (1972).4bereinafter cited as PLAN).

176. Id. at 2.
177. WASHINGTON, D.C. DEP.T OF SPECIAL EDUC., NEEDS OF EXCEPTIONAL CHIL-

DREN IN THE DISTRICT or COLUMBIA 14, Oct. 1971 (report to the Superintendent of
Schools, on file with the Department of Special Education).

178. Mills v. Board of Educ., 748 F. Supp. 866, 868.69 (D.D.C. 1972).
179. PLAN, supra note 175, at 2, 16.17.
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appropriate the funds,'" and would require semi-annual reports of all
children receiving special services from agencies or schools other
than the public schools. The Department of Special Education would
report quarterly on the number of children it was serving in various
programs, and teachers and principals would seek out and make refer-
rals of youngsters who appeared to need supplementary help.

c. Evaluation and "Suitable" Placement

The implementation plan sought to minimize segregation of handi-
capped children: it stressed the need to deliver special services in
the regular classroom and to return children requiring services in a
special education environment to the regular classroom as quickly as
possible.181

Nine levels of educational programming were specified for chil-
dren with special problems. Level I to III children could stay in regular
classrooms with special supportive help from educational assessment
teams (professionals skilled at evaluation), school-based specialists, and
mobile diagnostic and crisis teams.18' These special personnel would
initially undertake careful evaluations of children hastily placed in
special programs at the beginning of the school year, and subsequently
evaluate children in regular classes for whom some special help might
be beneficial.183 Level IV children, those homebound or in hospi-
tals, would be served by instructors who would visit the home school
and attempt to keep the student up with his class.18' Level V children,
seven-to ten-year-olds with mild to moderate problems, would be placed
in "non-categorical compensatory learning centers" away from their
home school on a half-day basis.'" Level VI children include visu-
ally impaired and trainable mentally retarded youngsters. Visually
impaired children ready for a flexible environment would be placed in
special classes in the regular school and eventually moved into the regu-
lar school setting with an itinerant teacher. The trainable mentally re-
tarded would be placed in neighborhood-based special classes provid-
ing as much integration into the regular program as possible.'" Level
VII children include the blind, deaf, severely retarded, physically

180. Such a census had long been required by law, D.C. CODE
(1973), but had never been conducted.

181. PLAN. supra note 175, at 1.2.
182: The mobile crisis teams have been dropped as unworkable.

of the District of Columbia, Goal VIII: Special Education 32 (June
file with David L. Kirp) (hereinafter cited as Goal VIII].

183. PLAN. supra note 175, at 3.5,
184. Id. at 5.
185. Id. at 5.6.
186. Id. at 6.

ANN. * 31-208

Public Schools
1973) (copy on
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handicapped, and emotionally or behaviorally disturbed, who would
be placed temporarily or permanently in special schools,'" Level VIII
youngsters are those placed in psycho-theraputic day care programs
mental health centers, Educational programs taught by special-educa-
tion instructors would supplement the care they had previously re-
ceived.'" Level IX children, those for whom no appropriate place-
ment can be found in the public schools (e.g., the multiply handi-
capped), would receive tuition grants to private schools,'"

The Plan further provided for retraining regular teachers; and
principals and central administrators were to participate in a staff de-
velopment program to learn about their responsibilites under Milk.'"
The Board of Education committed itself to making budget requests
for fiscal year 1974 and beyond that would "accurately reflect the
needs of exceptional children,"'" But between the Plan's promise and
its fulfillment, several things went awry.

4, The Implementation Reality

a. The Lack of Data

No one in Washington knows fully what impact Mills has had,
The court decree made no provision for data-keeping or for reporting
to the court, the welfare rights group, plaintiffs' attorneys, or the public.
While the district's own plan contemplates some reporting,'" the scope
and details of that responsibility remain unclear. The absence of offi-
cial pressure for periodic reporting means that there is no guarantee of
information-gathering except at budget-making time. For instance, at
any given time it is almost impossible to find out how many disturbed
children are totally out of school; how many are in school but not re-
ceiving the services they need; and how many are undergoing assess-
ment.'"

b. The Identification Problem

Washington's outreach efforts were considerably less sophisticated
than Pennsylvania's. In August and November 1972, the District

187, Id. at 6.8.
188. Id. at 8.
189. Id.
190. Id. at 20.
191. Memo, supra note 164.
192. PLAN, supra note 175, at 16.17.
193. Written comments of Patricia Wald to the authors on an earlier draft of

this section, Oct. 30, 1973 thereinafter cited as Comments.1 See Washington Star.
News. Oct. 14, 1973, at C-1, col. 2 ( Mr. Van Dyke, assistant superintendent for ape
dal education, citing figures but uncertain what they represent).
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advertised over radio and television and in the three local newspapers.
The first set of newspaper advertisements appeared in the classified ad
section and were addressed to "handicapped children." Later, ads
more fetchingly captioned "Children Wanted" appeared in the movie
section,'" Responses to these advertisements were considerably fewer
than had been anticipated: only 185 exceptional children and 453 sus-
pended students were located. No annual school-age census has as yet
been undertaken for the money needed for the task cannot be found.
Despite these inauspicious beginnings, the Assistant Superintendent
for Special Education reported that as of October 1973, 11,000 chil-

dren were receiving some special-education servicesa nearly three-fold

increase over the previous year.'°5 Where these new students came
from and the nature of the educational services they received cannot
be deduced from the District's data.'"

There may well remain a number of unserved children. Washing-
ton provides only one class (with a capacity of 20 students) for severely
and profoundly retarded children; less than a dozen others receive tui-
tion assistance enabling them to attend the few private schools in the
area which accept such children. School officials have estimated that
at least 100 seriously handicapped youngsters, many nonambulatory,
exist unknown to school officials. There are also persistent reports
that some day care programs attended by exceptional children still of-
fer only custodial or recreational services.'" The educational oppor-
tunities available to the children institutionalized in the local school for
the retarded and St. Elizabeth's hospital for the mentally ill remain a
mystery: the Board of Education and Department of Human Re-
sources have yet to work out a joint program for them.'" At least 30
children eligible for tuition vouchers have been kept out of school by
the ,District;1°° an additional 150 suck exclusions are cresently antic-

ipated by District administrators."00 While the District claims that
waiting lists are a thing of the past, names of children still out of school

continue to turn up, encouraging the conclusion that while there are
no lists, there are still people waiting.

194. Memo, supra note 164,
195. Washington StarNews, Oct. 11, 1973, at C1, col, 3.
196. Ms. M. Louise Malone, Assistant Executive Director of the District of

Columbia Citizens for Better Public Education. notes that 11,000 students is a deceptive

figure since, unlike earlier calculations, it includes students who receive any help,
however sporadic, from special educatom. Telephone interview of David L. Kirp with
M. Louise Malone, Nov. 16, 1973.

197. Memo, supra note 164.
198. See text at notes 304.05 infra.
199. Washington StarNews, October 11, 1973, at C1, col, 3.
200. Memorandum from Merle a Van Dyke, Assistant Superintendent to Barbara

Sizemore, Superintendent, October 16, 1973 (on file with David L. Kirp).
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c. The information Problem: Teachers and Principals

People were understandably confused about the scope of the
Mills det.igion. Many, including principals, tucused only on the stu-
dent-discipline aspects of the case."' They thought Mills barred all
suspensions and would cripple efforts to maintain school discipline,202

while in fact it permits suspensions prior to a hearing if the principal
decides the pupil is a physical threat to himself or others, and for ten
days after .sa hearing."' In November 1972, several high school stu-
dents were arrested for possession and use of marijuana on the grounds
of one of the District's high schools. In a widely circulated statement,
the principal deplored the fact that because of Mills he could not ren-
der the customary suspensions, and irate parents threatened to take
the matter to the Board of Education.2" Concern about the implica-
tions of Mills on control of student discipline persists. One princi-
pal commented: "If the schools kneel to the Waddy decree, we'll have
all kinds of thugs in the high school."'" A teachers' union leader
shared that view: "We cannot be actively held responsible for the
education of any child in the district while forced [by Mills] to keep
unruly children in school.""'

To implement a decree such as Mills, which radically alters the
functioning of the school, the understanding and cooperation of those
who must carry out its mandatesparticularly principalsis crucial.
If principals view implementation as a low-priority matter, they are
unlikely to attend seriously to it, And even if principals do recog-
nize that school exclusion is educationally indefensibleand illegal
they are likely to treat children once excluded as no longer their con-
cern but solely that of the special-education department. School or-
ganization has historically encouraged such divisions of responsibility.
The District's training program, designed to alter this pattern of regular
system behavior, has not been a notable success. Despite a district
claim that "an administrator from virtually every school"2" had attend-
ed a special course following Mills, many of the principals and teachers
in the system remain unfamiliar with the Mills decree. Training ses-
sions for school personnel have been held periodically since Sep-

201. See Washington Post, March 10, 1973, at E4, cot. 4. 1'
202. See EDUCATION USA, May 14 1973, at 205.
203. 348 P. Supp. at 883.
204. Hearings on the Aftermath of Mills Before the Subcomm. on Education of

the House Committee on the District of Columbia, 93d Cong., 1st Sess., (May 29, 1973)
(not yet established) thereinafter cited as Hearings]. Superintendant Scott further
testified that the number of suspenslons has in fact decreased since Mills. Id.

205. Washington Post, May 2, 1973, at C4, col 7.
206. Id.
207. Goal VIII, supra note 182, at 1.
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tember 1972. Most sessions, however, tend to be windy lectures

mixing information and misinformation. Discussion is at best sporadic,
and since attendance at the entire session is not obligatory, much of the

audience drifts away.'"
Those who work in the schools have not denied that pupils who

have been barred from school as ineducable desperately need help.
Numbers of teachers have expressed regret that it took a lawsuit to
commit the system to educate every child. But such sentiment has
little practical utility unless the school district offers information and
training to reckon with the needs of these children, and the resources
with which to do the job. Thus far, neither has been forthcoming.

d. Resources: The Problem of Competing Priorities

The provision of "suitable" educationthe Mills requirement
is a complicated and expensive matter. Yet despite the fact that the
district, responding both to Congressional mandate and federal court
order, has substantially enlarged its special education budget, consid-

erable problems remain."'
Between 1971-72 and 1973-74, moneys available for special

education increased from $7.277 million to $10.197 million 210 much

of that jump was due to a special 1972 Congressional appropriation of

$2.1 million.'" These additional funds were used almost entirely to
hire new school-based "crisis resource" teachers: special education
staff increased from 495 in 1971-72 to 641 the next year.212 But
these increased allotments have not kept pace with enrollment, which
has climbed steadily with the implementation of the 1972 plan. School

officials have repeatedly and publicly admitted that there were insuffi-

cient resources to accommodate previously excluded children in appro-

priate programs."3 Although resources may well be inadequate, the
District's use of funds is, at best, question-provoking. Despite re-
peated statements by school board members that the education voucher
program would have to be dramatically expanded to meet the immed-
iate needs of previously excluded children,'" the voucher budget has

208. Memo, supra note 164 (Ms. Wald attended some of the training sessions);
Letter to David L. Kirp from Frank Wiggin, Nat'l Legal Aid and Defender Ass'n,
Feb. 15, 1973 (Mr. Wiggin also personally investigated the training sessions.),

209. Interview, supra note 196.
210, Public Schools, District of Columbia, Fiscal Year 1974 Budget at GA-500.1

(San., 1973) [hereinafter cited as FY 1974 Budget); Fiscal Year 1975 Budget Sum-

mary, Schedule 4 (Oct. 26, 1973) (both on file with David L.- Kirp).
211. Interview, supra note 196.
212. FY 1974 Budget, supra note 210. at GA-500-3.
213. Washington Star-News, Oct. 14, 1973, at C-1, col. 2.

214. Mason, Report on Sepecial Education Tuition Grant Funding, Oct. 19, 1973

(report to the Board of Education) (on file with David L. Kirp),
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remained stable and the numbers of students receiving vouchers has
actually been cut. Only a threatened lawsuit precipitated hasty ef-
forts to transfer $670,000 from various surplus accounts to augment
the voucher program.-''" While assessment and placement of pre-
viously excluded children, required by Mills, should have been a first
priority of the district, the effort still has not been completed. Thirty-
nine psychologists in the Pupil Personnel Office serve the entire dis-
trict, although 15-20 more are needed to satisfy the demand for their
services. Only 10 psychologists and six social workers serve one area
which encompasses 51 separate schools. ""

If the demand for services truly outstripped available resources,
one would expect some needs to go unmet. But bureaucratic ineffi-
ciency has compounded one problem. In June 1972, $1.7 million
nearly 20% of the special education fundsremained unspent. One
year later, the District was unable to spend $757,000 of its budget"?

Nor has the District proposed further increases in the special edu-
cation budget. In January 1973, the Associate Superintendent for
Special Education sought $2.622 million in new funds to improve place-
ment procedures, develop programs for profoundly retarded, preschool,
and learning-disabled children, and to augment the meagre staff de-
velopment program.2'8 He noted: "The programs are not listed on a
priority basis as all are of critical import."!" The request was ignored,
and the 1973.74 budget provided for an increase of just seven percent
from $9.5 million to $10.2 millionmost of which was to be spent on
mandatory pay increases.22" It cut 40 authorized positions and au-
thorized no new money for educational or staff programs.

These facts have discouraged teachers and principals. They fear
that because of asserted fiscal exigencies, the laudable intention of keep-
ing as many children as possible in regular classes will result only in
token extra support for the already overburdened classroom teacher.
Principals are reportedly retaliating by resorting to the pre-Mills tech-
nique of telling youngsters, especially those over 16 years of age, that
they cannot come back to school. Such behavior is of course illegal,
but it may also be the only way that school-level personnel can cope
with their onboing crises."'

215. See Washington Star -News, Oct. 11, 1973, at C-1, col. 3.
216. hearings. supra note 204.
217. Mason, supra note 214.
218. Memorandum from Merle 0. Van Dyke to Dr. Hugh 1. Scott, Superintendent

of Schools, Additional FY 1974 Budget Request (Jan. 15, 1973) (on file with David L.
Kirp).

219. Id.
220. The special education department also anticipated receiving S81,900 in revenue

sharing grants. FY 1974 Budget, supra note 210, at 6A-500-3.
221. See Platt, An Analysis of the Implementation of Mills v. The Board of
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The fiscal future remains unclear. In June 1973, shortly before
leaving the superintendency, Scott proposed that the 1973.74 budget
be increased by $4.075 million.222 That suggestion demonstrated a
flair for the dramatic gesture, if little else; since schwIl budgets must
be approved by the school board, the mayor-commissioner, the city
council and both houses of Congress,223 there was little possibility that
the increase would be adopted during the current school year. The
Board of Education unsuccessfully sought clarification of the proposal
and referred the suggestion to its Committee on Curriculum, Special
Education, and Education Planning, with no immediate action con-
templated.'" Barbara Sizemore,. the new superintendent of schools,
has incorporated Scott's request into the initial 1974.75 draft bud-
get,225 thus leaving open the possibility that new money will ultimately
flow into the special education program.

Even if the budget increase is ultimately approved, the financial
..Jaches of special education will not cease. Special education de-

mands more than the resources which it is specifically guaranteed in
the budget. It regularly requests the Pupil Personnel Division to un-
dertake initial evaluations, public relations personnel to inform the com-
munity of its activities and discover unserved children, the research
division to do rudimentary program evaluation, and, most important,
regular teachers and principals to assume some responsibility for
"special" children. Each of these requests for help masks a budgetary
drain on some other program. And educators in the system, who cor-
rectly perceive that special education is garnering most of the new
money which Washington has received in recent years, are increasingly
unwilling to share scarce resources.226

e. The Coordination Problem: The Deper,,nent of Education
and the Department of Human Resources (DHR)

Prior to Mills, responsibility for children who needed a variety of
serviceseducation, physical therapy, counselingwas divided be-
tween the school system and the District's Department of Human Re-
sources. The school system thought that severely retarded children
needed "treatmere, which the Human Resources professionals pre-
sumably offer, while the Department of Human Resources thought
they needed "education." The Mills decree attempted to solve this

Education of the nistrict al Columbia: .15 Due Process Being Afforded in the D.C.
School System? 1, May 4, 1973 (on file with David L. Kirp),

222. Goal VIII, ,supra note 182, at 36.40.
223. Mason, supra note 214.
224. Id.
225. Fiscal Year 1975 Budget Summary, Schedule 4, supra note 210.
226. Interview, supra note 196,
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problem. The court, after noting the "lack of communication and co-
operation between the Board of Education and the other defendants,"2"
declared that "if the District of Columbia government and the Board
of Education cannot jointly develop the procedures and programs nec-
essary to implement this court's order, then it shall be the responsibility
of the Board of Education to present the irresolvable issue to the court

so226
. .

Coordination sounds like a good thingbut it cannot be achieved
by fiat.22° If previous failings had resulted just from unawareness of
.a problem, then the court's instruction to work together might in-
deed have sufficed to improve the working relationship of the two in-
stiti tions. But in Washington, D.C., the lack of interchange between
educators and human resource professionals could not so simply be
rectified, as the two agencies disagreed about basic goals and their
respective responsibilities. In such a situation, "coordination becomes
another term for coercion . . . a form of power."2" When tne pre-
cise form of coordination remains unspecified, invocation of the term
"does not necessarily provide either a statement of or a solution to the
problem, but it may be a way of avoiding both when accurate pre-
scription would be too painful."'"

Avoidance nicely describes what has actually happened in Wash-
ington. Thus far, the Board of Education has continued to maintain
little contact with the Department of Human .P.csources. While the
Board's September 1972 plan specified that by mid-November a fur-
ther filing would delineate the respective authority of the two agen-
cies,'" that plan has yet to surface. In its September statement the
Board also asserted its authority over school programs in DHR-man-
aged institutions and stated that personnel from both agencies would
participate in student evaluations. The plan also spoke of "innovative
joint programs" for children who could not copeor be coped with
--in the classroom, and it promised that DHR would work with the
schools to provide "therapeutic programs."'" But these statments al-
so remain mere promises. A limited and decreasing number of DHR
personnel participate in student evaluations."' There are no joint
programs for children who disrupt classes (and currently account for

227. 348 P. Supp. at 876.
228. Id. at 877.
229. This discussion of the political ramifications of coordination borrows from

I. PRESSMAN & A. WILIMVSKY, IMPLEMENTATION 133.35 (1973).
230. id. at 133-34.
231. Id.
232, PLAN, .supra note 175, at 19.
233. Id.
234. Comments, supra note 193.
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most of the school system's suspension cases), although the need for
the program was characterized by the superintendent as "most press -
ing. "238 Indeed, the DHR returned unspent all but $5,000 of the
$118,466 budgeted for special programs to the United States Office
of Education -23° a noteworthy example of noncooperation. Educa-
tional opportunities for children in institutions for the retarded and
mentally ill are currently just "undergoing assessment," and the DHR
has yet to use its welfare programs and health clinics to reach children
with whom the school system has, at best, limited contact.'-a7 In short,
invoking "coordination" has thus far been an empty gesture.

5. Due Process Hearings

The Mills decree entitles every student whom the District or a
parent wishes placed in a special class to a due process hearing.285.
The specifics of the hearing requirement differ only slightly from those
in P.A.R.C. Parents are notified of intended placement, informed that
they may object at the placement hearing, and told that they may ob-
tain legal counsel and the services of non-school professionals com-
petent to do psychological or educational evaluations. To ensure neu-
trality, the hearing officer must be an employee of the District but
cannot be an employee of the school district. Unless the parents spe-
cifically request an open hearing, the session is closed. The hearing of-
ficer's decision is based solely on evidence introduced at the hearing,
and the District has the burden of justifying its placement recommen-
dations or denials.23.

The public does not know how the special education and disci-
plinary hearings have actually been conducted,2" as most of the ses-
sions have been closed. Apparently few parents have sought legal or
professional help,24' which is simply beyond their means. Free legal
service for the due process hearings have, however, multiplied in the
past year. The federally-funded neighborhood Legal Services Pro-
gram, as well as Georgetown, Antioch and Catholic University law

23S. Goal VIII, supra note 182, at 11.
236. Id. at 11.12.
237. Id. at 12.
238, 348 F. Supp. at 880-83.
239, Id, at 881.
240. Between September, 1972 and April 1973, 11 special education hearings and

61 disciplinary hearings were held. Since April, the number of special hearings has
increased dramatically: 17 were held in September, 1973, and they are now being
scheduled at the rate of two a day. Comments, supra note 193.

241. The number of parents appearing with lawyers during the 1972.73 school
year was approximately six, and the present rate is estimated to he only one in ten.
Comments. supra note 193, based on Ms. Wald's interview with Robert Burch, director
of Hearing Officers, in Washington, D.C., Oct, 21, 1973,
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schools are providing legal counsel, and the Children's Defense Fund
is planning to train lay advocates and run an ombudsmen-like,
community-based service to help frustrated parents. Private schools
often provide evaluations and expert witnesses where tuition subsidies
are involved."'

The panel of about 20 hearing officers who hear student sus-
pension cases and placement disputes is selected by the school dis-
trict Personnel Office, Most of them are psychologists and special
educators from nearby universities, untrained in the procedural require-
ments of legal forums. District personnel have complained that one
hearing officer "quibbled over terms," while another demonstrated
"hostility" toward school personnel.'" Many of the hearings are con-
ducted as conferences, with too little attention paid to the procedural
formality which the Mills decree envisioned.'" In four of the first
eleven special education hearings, the school's recommendation was
disapproved by the officer; in the other seven, it was either upheld or the
school bowed to the parents' preference and changed its recommenda-
tion during the hearing.2"

The concern for procedural regularity in the due process hear-
ings does not stem solely from lawyerly attachment to formalism. Reg-
ularity helps to prevent inconsistent outcomes and provides both
school officials and parents some guidance in making placement deci-
sions. Informal conferences may satisfy tlid parties; they do not, how-
ever, produce a body of case law which, over time, will promote un-
derstanding of what constitutes "suitable" educational placements.

6. Conclusion

To one unfamiliar with the Washington, D.C. school system,
it might seem easier to enforce the Mills order than the P.A.R.C. con-
sent decree. Although its scope is somewhat broader, encompassing
disciplinary problems as well as exceptional children, the decision
speaks not to myriad programs managed by hundreds of agencies
throughout the entire state, but to a single district and a single set of
programs. Hut for a variety of reasons, Mills has proved at least as
difficult as P.A.R.C. to implement. Only a few persons on the Hoard

242. Comments, supra note 193. Free community menial health centers can
perform psychological assessments for parents. However, the centers are overcrowded
and waits are too long. Moreover, they are run by DHR, a defendant in Mills.
See Goal VIII. supra note 182, at 10.

243. Memorandum to Mr. Vincent. E. Reed, Assistant Superintendent, Apr, 5, 1973
(on file with David KirP).

244. Whether the local Administrative Procedure . Act applies and whether a
hearing decision can he appealed for court review remain undecided issues.

245. Memo, supra note 164.

34.130 0 14 - 3A
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of Education and in the school system can be counted as whole-hearted
advocates of the changes ordered by Mills. No well-established organi-
zation such as PARC has emerged to press effectively for programmatic
change. The court's decision not to appoint a master to oversee the
chaotic first months of compliance left the matter wholly in the hands of
school officials; and while many of them quite sincerely expressed their
concern for the plight of previously excluded youngsters, they had
neither the resources nor the organizational commitment needed to trans-
late that concern into substantial educational reform. Looking back over
the post-Mills events, one Board member wondered whether she had
been "naive" in expecting the school district to comply with the dem:.

The implementation story is not wholly bleak. The proposed
budget for 1974-75 contains a substantial increase for special-educa-
tion programs; the recently-appointed superintendent appears to be
dedicated to improving special education; more parents are requesting
hearings and obtaining legal counsel; and an ombudsman program for
parents is in the offing. The first year following Mills may have served
to identify problems; new resources and new commitment to change
both within and without one school systemmay help to resolve them.

C. California: Legislatively Imposed Procedural Constraint"'

1. Introduction: Brick-Bats and Hosannas

California has long regarded itself as a pioneer in the education
of handicapped children."' Not long after the territory became a
state, it established a school for the deaf, dumb, and blind. In 1947,
well before most other states, California required all school districts
to provide programs for the educable mentally retarded; some districts
had offered such schooling since the 1920's. Mentally retarded stu-
dents were assured of an improved and expanded educational program
in 1963. Educational progress, in California as elsewhere, has meant
the proliferation of new categories of exceptionality. In 1963, for

246. Field research for this section was conducted from November 1972 to
April 1973. The researchers interviewed teachers, psychologists, special-education ad-
ministrators. and patents in five quite different Bay Area school districts, and officials
of the Division of Special Education, California State Department of Ethic:Mon.
In addition, they observed special classes and admission committee meetings. District
officials permitted the research to be done in this fashion only if names, dates, and
places were omitted. Where citation material is missing for the reason that its in-
clusion would breach that understandirg, reference is made to this note.

247, An early report of the California Superintendent of Public Instruction notes:
The 'idiot schools' have had perfect success. The blind feel the light, and the
mute gains knowledge. Nor is there any young intellect so degraded but is
capable of receiving not only the knowledge to read and to calculate by fig.
ures, but deep and abiding sentiments of honor and high rectitude, of conduct
that mark the gentleman in after life.

CAL, SUMUNTENDENT or Pun. IN811WctIoN, THE RAW!! ANNUAL REPORT 47 (.1855).
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example, the state created a program for the emotionally and neurologi-
cally handicapped, allowing districts to identify up to two percent of
their students as "educationally handicapped (EH)"248 and to assign
them either to self-contained full-day classes (SDC) or part-day learn-
ing disability groups (LDG). Other special programsfor example,
a voucher plan for children unable to succeed in any public school pro-
gram"" and a transitional education program designed to encourage
the return of

I
mildly retarded children to regular classes2"were in-

troduced during the 1960's.

In recent years, however, California's reputation has grown tar-
nished. The state's treatment of severely handicapped children has
evoked considerable criticism because it remains a county or school
district option. While 29 California counties have chosen to create
"development centers" for these youngsters, about 3,200 in districts
served by such centers are currently on waiting lists,"' and an esti-
mated 5,000-7,000 severely handicapped youngsters live in areas which
provide no program."' Sparked by the court decisions in P.A.R.C.258
and Mills,2" the California Association for the Retarded (CAR) has
filed suit challenging these exclusions.2" The projected closing of
four state residential institutions for the retarded which serve some
10,448 children and adults2" has also provoked considerable anxiety
among those skeptical that community facilities (which arc planned to
replace the institutions) will ever materialize. A lawsuit filed in
March 1973 seeks to halt the closing of these institutions "unless and
until alternate facilities andjor procedures are established which pro-
vide equal or superior services, including at least the minimum accept-
able level of . . . education . . . .""7

The'strongest criticism, however, was sparked by evidence of over-
representation of black and Mexican-American students in classes for

248. "[PRIM% under the age of 21 years who, by reason of marked learning or
behavior disorders. or both. cannot benefii from the regular educational program. . . ."
CA1. Flux. coon § 6750 (West 1959), as amended, CAI., Ernie. Con § 6750
(West 1973).

249. Id. Si 6870 et seq.
250. Id. § 6902.
251. Interview of David Kim with Terry Ross, Counsel to California Association

for tht: Retarded, in Saciamento, Cal.. Jan. 19. 1973.
252. Interview with Terry Ross. supra note 251.
231. 343 E. Stipp. 279 (E.D. Pa. 1972).
254. 148 F. Stipp. 866 (D.D.C. 1972).
255. California Ass'n for the Retarded v, Board of Education, No. 237.227 (Sacra

mento Super. (1., filed July 27. 1973).
256. Koch & Okada. Educational Services far the Mentally Retarded Individual

In California, 23 SYR. I.. Rt v, 1075. 1082 (1972 ).
257. Complaint, Revels v. Brian, No. 658.04 (San Francisco Super. Ct., filed

March 22, 1973).
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the educable mentally retarded (EMR). Black and Mexican-Ameri-
can parents, incensed that their children were being labeled "retarded"
on the basis of culturally biased, English-language I.Q. tests,2 chal-
lenged placement practices in court. In Diana v. Board of Educa-
tion,2'" the state consented to use Spanish-language I.Q. tests in testing
Chicano children for placement in EMR classes. Two years later, in
Larry P. v. Riles,21" a federal district court denounced the administra-
tion of standard I.Q. tests to black students as "concededly irrational"2"
and barred the San Francisco school district from placing black students
in classes for the educable mentally retarded "on the basis of criteria
which rely primarily on the results of I.Q. tests as they are presently ad-
ministered . . . "2"

The legislature also took action to correct these problems. In
1971, it declared racial and ethnic balance in EMR classes to be state
policy,'" demanding that districts whose EMR minority population
was 15 percent or more in excess of the minority school population prof-
fer an explanation. " Companion legislation reshaped the informa-
tion basis on which EMR placement was to be predicated, requiring
districts to take into account developmental history, cultural back-
ground, and school achievement as well as test-measured I.Q.2" Two
standard deviations below normal on I.Q. tests became the cut-off for
admission into EMR classes.2" The admission process was also
changed. Each district was obliged to create an admissions and dis-
charge committee (consisting of the special-education administrator
or other designated adminigtrator, a special teacher, a school nurse,

2511. For a report giving professional credibility to the Chicano parents' concern.
sec CAI.. STATE DI'E'T EDUC., SPANISH-SPEAKING PUNTS CLASSIVIED AS EDUCABLE
MENTAI.I.V RETARDED (1969). The study reported the results of retesting 47 Spanish-
speaking children (17 from a rural district, 30 from an urban district) with a
Spanish language T.Q. test. The median I.Q. score of the group rose 13 points- -from
70 to 81, while individual scores jumped as much as 28 points.

259. Diana v. State lid. of Educ.. No. C-70.37 (REP) (N.D. Cal. 1970).
260. Larry P. v. Riles, 343 F. Stipp. 1306 (N.D. Cal. 1972).
261. Id. at 1313.
262. Id. at 1314-15.
263. CAL. EDuc. Conn. § 6902.06 ,vest 1973).
264. Id. 5 6902.095.
265. Id. § 6902.085. The state elevated the effect of the Diana consent decree to

a statutory requirement. insisting on testing of all EMR children in the "primary home
language." N. § 6,,02.(m.

266. Over a half century earlier, Los Angelo maintained 13 classes for "retarded"
pupils. The definition of "retardation" used then was considerably less precise and
included students demonstrating "deficiencies of prior eilticattom slowness of mind,
nervousness of temperament. imperfect knowledge of the English language. or similar
cause." A. Simmons, A llistorical Perspective of Special Education in California. 1973
(unpublished PhD, dissertation in University of Southern California library). The
current two-standard-deviations helow-normal requirement can be waived only in extra-
ordinary circumstance:;. CAL. EDUC. CODE § 6902.095 (West 1973).
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and a school psychologist who had examined the child under considera-
tion) to review the panoply of evidence amassed for each case. Paren-
tal consent was required for EMR placement."'

Since the educationally handicapped (EH) program was newer
than EMR and was not plagued by the problem of racial overrepre-
sentation,u8 its shortcomings were less visible. The California Associa-
tion for Neurologically Handicapped Children (CANHC), a parents'
organization which a decade earlier had pressed for adoption of EH leg-
islation, was concerned, however, about the apparent looseness of the
program. While the EH criteria "neurological handicap" and "emo-
tional disturbance" are medically recognized categories, they are
also decidedly ambiguous. Each school system which chose to
participate in the EH program (558 school districts and counties, en-
rolling most of the state's children, currently participate) defined these
terms in the context of its own organizational needs and educational
capabilities. During the first flush of the program's growth, little at-
tention was paid to the definition of "educational handicap." At both
the state and local levels, program creation occupied center stage.269
But as the program grew from 2,000 students in 1964-65 to 55,154 in
1971-72, reported abusesmost notably, the classification as educa-
tionally handicapped of any child who provoked classroom difficul-
tiesled the legislature to require annual review of the "appropriate-
ness of the placement,"2" and the State Department of Education to
issue elaborat 'egulations specifying both program and plaelment pro-
cedures.'"

Several consequences of this sustained judicial and legislative pres-
sure on the EMR and EH programs are evident. Enrollment in pro-
grams for the educable mentally retarded dropped from 57,148 (1968-
69) to 38,208 (1971-72) :212 a sizable proportion of that reduction re-

267. CAI.. Four. Coot §t 6902.05. 6902.85 (West 1973).
268. In 1971, for example, 9.3^:. of California's school children were black: the

black EH enrollment was 8.5%. Sixteen percent of the school children, but only 10.5%
of the PH students, were Chica.,o. CAL. &writ DEPT or Plit/C., BMW OP INTER-
GROUP RELATIONS, RACIAL ANo ETHNIC DISTRIBUTION ON PUPILS IN CALIFORNIA PUBLIC
SC11001 S, FAIL, 1971 10.11 (1972).

269. Interview of David Kirp with Charles Keaster, Consultant, California State
Department of Education, in Sacramento, Cal., Jan. 19, 1973.

270. Ca. Entx. Cony, fi 6755.1 (West 1973).
271. CAL. STATE OP P.DUC., SELECTPD CALIF ORNIA AIMINISTRATIVE CODE (CAC)

Till L 5. PROVISIONS PERTAINING to PROORAMs FOR EDUCATIoNALLY HANDICAPPED
MiNoas (Special Education Memorandum EH 72.3, Mar. 3, 1972). The EH pro-
gram's two percent limitation has also been criticized by the California Association for
Neurologically Handicapped Children (CANHC). A suit challenging that limitation
was recently filed in state court. David P, v. State Dep't of Etic., No. 658.826 (San
Francisco Super. Ct., filed April 9, 1973).

272. It KEooll, L. DECKER, M. KUKIC, S. KUKIC, PROGRAMS FOR EDUCATIONALLY
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suited from the reassignment of minority students to regular classes.2"
Exactly what has happened to these childrentheir experience in
transitional programs and their ability to adjust to regular classesre-
mains unknown. Assessment of the impact of procedural reform in
both the EH and EMR programs, the focus of this case study, poses
considerable difficulties. When the legislature and the California De-
partment of Education imposed procedural requirements, their implicit
intention was to promote better educational decisions. Too little is

known about the effects of any educational program to offer confident
conclusions concerning the fulfillment of that goal. But reliance on pro-
cedures, rather than on substantive programmatic change, suggests that
the reformers discerned a link between .substance and process. They
viewed decisions which centered on the needs of-the child, rather than
on those of the system, as presumptively better. Through observa-
tion, interviews, and the reanalysis of one survey of EH and EMR rec-
ords and personnel, it is possible to assess how tI,J placement process
actually works. This assessment is not encouraging. While most districts
have complied with the letter of statutory and judicial dictates, under-
lying issuesthe etiological ambiguity of mild retardation and educa-
tional handicap, the needs of the school organization, the vulnerabil-
ity of many special-education programsremain unaffected by the in-
troduction of new rules. Informal processes paralleling the formal
structure have emerged to accommodate legal dictates and systemic
needs. In that accommodation process, the goal of child-centered deci-
sion-making has not been fully realized.

2. The Procedural Structure

Procedures governing placement of students in EMR and EH pro-
grams are equally stringent. Both programs require thorough screen-
ing of any child considered for special placement by an admissions
committee. The EH regulations, for example, insist upon a develop-
mental history of the student, a review of school experience (including
classroom observation by a psychologist), tests of academic achieve-
ment and aptitude, an appraisal of background factors which might
affect the student's performance, a health study, and a statement by the
school psychologist that the student is performing below reasonable ex-

.., ..

IIANDICAPPI1) MINolts: RINIPW AND RICOMMENDATIONS 4 (1972) (hereinafter cited as
PRNIRAM51. The results of the study, which surveyed school personnel and systemati-
cally examined school records of 24 "representative" California districts, are cited
throughout this section,

273. (',x4. 1)1;.1,'T i i EDUC., PI ArP.MENT ot/ PUPILS IN CLASSES 11111

y RI t.AKI)11): A 1211,01(1' 10 11111 CALIFORNIA LEGISLA111R11 AS 1400110 I)
Mum: Rrsourriom 262 3 (19711.
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pectation.274 The EMR requirements, while less detailed, are similar
in scope.'-'' These exacting demands are meant to ensure that schools
place in special programs only those children who in fact satisfy the
legal criteria for admission. Placements are supposed' to be "the most
appropriate"`" and are to identify "clearly defined instructional
goals,"`" enabling the special teacher to develop a strategy which
promises to return the child to a regular program as quickly as possible.
Initial placement, the regulations declare, should be followed by fre-
quent reevaluations, an annual review by the admission committee and
a full case studymuch like the initial studyat least once every three
years. The California legislation also details the parents' role in the
placement process. Before a child may be tested for placement, par-
ental consentpreceded by a thorough explanation of the reason for
testingmust be secured.272 EH legislation permits parents to desig-
nate a professional to represent the student before the admission com-
mittee; however, the representative's role is wholly advisory.2" Be-
fore a child may he placed either in an EH or EMR class, parental con-
sentbased on what the regulations described as a "complete explan-
ation" of the school's diagnosis and educational planis again ,called
for.2"

While the Special Education Division of the California Depart-
ment of Education has issued procedural regulations elaborating upon
the statutory requirements, it has done little to secure their enforce-
ment. The Division is regulation- minded;- "' its small staff (four state
consultants for both the EH and EMR programs) is preoccupied with

274. CAI . ADMIN. C01* lit. V 4 3231.
275. CAI . STATE DEIOT EDIJC., POLICIES AND PRoCEDURES Foa TIIE IDENTIFICA-

TION, ASSUSSMENT, AND PLACEMUNT OE MINIMS To SPECIAI. EDUCATION PROGRAMS FOR
Tim FM:CAME l'141:44TAI I V RprAtunit). PURSUANT to FDlicATIoN Coop SECTIoN 6902, IN.
CoREoRATINt; THE. Pnovisiosis or 511 33 AND CAC, TITLE 5; REGULATIONS (Special Edu-
cation Memorandum MR 71 -I, Aug. 31, 1971).

276. CAL. ADMIN Cum= lit. V 9 323400(3).
277. N. § 32320)(11,
278. The slate's sample version of a written consent form for testing a child

slates:
All students placed in an educationally handicapped program must be evaluated
by an admission committee. In order to do a proper evaluation, certain ape-
cific psychological and medical infortnation must he available to the com-
mittee. Thus this letter of permission is necessary to proceed in this evalua-
tion.

CAI.. STATE DIVT or SAMPLE CONSENT FORM (August, 1971).
279. ('Al.. Four. ('ota. 6 6755,2 (West 1973).
280. Id. § 6902.085. slate's sample Eli placement form Males: "I (we)

have received consultation regarding tlie learning difficulties of the child acid the oh.
jective, of the program." The placement form calls for a declaration that the
progrant is "for pupils who have retarded intellectual development."

251, Nee generally Jaffe, the I.:Iketive Limits id the Administrative Process: A
Reevaluation, 67 IlAtiv. L. Rilv, 1105, 1113 (1954).
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responding to voluminous local requests for guidance on points of law
and on the mechanics of such matters as requesting additional state
funds or waivers of statutory requirements. For several reasons, the
Division has not undertaken to monitor or evaluate special-education
programs. The size of its staff and uncertainties concerning suitable
criteria make evaluation difficult. And because the results of evalua-
tions may not alway3 be positive, the enterprise is risky for a division
whose political capacity to negotiate forcefully with school districts is
decidedly limited.

The Division does carry out ad hoc reviews of local practices
at the insistence of vocal and well-organized local parents' groups.282
But the scope of these reviews is limited to the precise subjects of
the parents' complaint. In one district treated in the case study, a re-
view which took place 'in early 1973 focused exclusively on fiscal man-
agement questions and did not consider the very critical problem of
implementing procedural requirements.288

3. The Procedural Reality"'

In each of the five California districts studiec1,285 the formal pro-
cedural requirements for placement of EH and EMR students have
become standard operating procedure. District-wide (or in the largest
districts, regional) admission and discharge committees hold meet-
ings, although reports persist of children placed in special classes with-
out benefit of admission committee review. Signed parental consent
forms are routinely solicited prior to placement, even though gaps in the
schools' records could be found. But in each district, determinations
that a child be labeled "special" and the decision as to which special pro-
gram he" should he placed in are made informally. Tile formal proc-
ess usually functions to ratify those decisions.

282. In one case, the parents' group sought to pressure the Division into respond-
ing by contacting state legislators and publicizing their grievances. Interview with
Robert Whitenack, Director of Special Education, Berkeley Unified School District, in
Berkeley, Jan. 15. 1973.

283. The Division's proposed California Master Plan to Special Education Isee text
accompanying notes 305-08 infra! would markedly change its role.

284. See note 275 supra.
285. The five districts studied were Berkeley, Mill Valley, Oakland. Richmond,

and San Francisco. While these were not selected as "representative" but because they
were close at hand, variations among them in terms of racial and social class mix of
the student population, and size and administrative structure of the district appear
sufficient to warrant making some general conclusions on the basis of the sample.
District officials permitted extensive observation of special education classes and ad-
mission committee meetings on the condition that observations not be linked to spe-
cific districts or individuals. For that reason no further Identification of the source of
observations is reported.

286.' "He" is used advisedly. The survey of California's EH and EMR programs
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This section describes the workings of a "typical" informal sys-
tem. Suck an approach risks sacrificing complexity for coherence; it
minimizes the considerable differences in style and behavior among
(and even within) the five districts studied. In one district, for ex-
ample, the EMR director runs the program with an iron hand, insisting
both on what the director terms the "integrity" of the program and strict
adherence to legal procedure. In another, the atosphere is strikingly
informal; procedural regularity is sacrificed to flexible educational pro-
gramming. Yet despite these differences, the process by which a child
conies to be recognized as "special" and the organizational pressures
which foster such a process appear not to vary greatly.287

a. Identifying Special Children

The suspicion that a child may belong in an EH or EMR class
first arises in the regular classroom setting: a particular student may
fall hopelessly behind his classmates; sit mutely in class; or, most typi-
cally, cause classroom disruptions. The teacher attempts to cope with
such aberrant behavior by snatching small amounts of time for special
instruction, trying to lure the child into class discussion, or imposing
a firm disciplinary regime, If the problem persists, the teacher may
discuss it with colleagues who previously taught the student or seek
help from the principal. If the problem seems intolerableand def-
initions of what is tolerable deviation from expected behavior vary
markedly from teacher to teacherthe teacher may ask the principal
to have the child tested for special placement.

If the principal's primary concern is to support the regular teach-
ing staff, he is likely to call in the school psychologist for testing:28s
Rut other factors may influence his decision: his political power within
the school system and the chances of his recommendation prevailing
in a dispute with special-program personnel; the availability of sr:Jal
resources in the district; and the feasibility of managing the problem
informally by transferring the student to another regular class or plac-
ing him on reduced-day instruction in the same school. If, for ex-
ample, the principal knows that the district's special classes are filled

notes that 70.1 percent of the students (58.2 percent in EMR, 803 percent in EH)
are male. PROGRAMS, supra note 272. at 108.

214/. "Anpear" is used deliberately, for respectable data are hard to come by. As
one group of student commentators has noted. "The 'Southern California' districts stud-
ied lacked an astonishing amount of mattsial essential to a proper evaluation . ."
K. Delay. S. Heath, L. Mara, J. Jacks aid L. Wagner. California's Program for Edu-
cational Minors: A Study 16 (1971) (available from Program in Public Policy Studies,
Claremont, Cal.).

288. Robins, Mercer, and Meyers in Thc School as a Selecting Labeling SystemS J. SrtloOt PSYCHOIAIGY 270 (1961), report that 90 percent of all special education
referrals are made by the teacher- principal team.
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for the year, he may ask for the teacher's patience, offering her a more
compliant grow in thocoming year.

Some principals are chiefly concerned with the welfare of the
crisis-provoking child. They may have misgivings about the compe-
tence of the special teachers who serve the school's population or they
may believe that many misconduct problems can be corrected within
the regular class. But unless the teaching staff shares such attitudes,
the principal cannot readily act on them. In a school whose teachers
cannot or will not respond to the varied challenges that some students
regularly pose, it is politically difficult for the principal to reject re-
quests. for special placement. A principal who, in the words of one
teacher, "can get things done" is one who solves problem cases by re-
moving them from the regular system's jurisdiction and responsibil-
ity.

As the law contemplates, the teacher-principal conference gener-
ally precedes special-class placement. In some schools, however, spe-
cial teachers are willing to accept (on a trial or part-day basis) students
who have not been reviewed by special-educat'on professionals. Such
an approach may well be pedagogically sound in some cases. Where,
for example, a child has difficulty in distinguishing certain letters bu.
can otherwise cope in regular classes, a good special teacher can often
quickly remedy the problem. Bureaucratic red tape is thereby cir-
cumvented, help provided with dispatch, and the possible stigmatiza-
tion of a formal label is avoided. In one district studied, EH small-
group sessions regularly include EH and regular students, an arrange-
ment that appears to benefit both groups. But in ghetto schools, where
the perceived need for special services routinely outstrips their avail-
ability, ad hoc placements tend to be made for more children for longer
periods of time and for reasons less pedagogically laudable. One
school psychologist who works in several ghetto schools reports: "I've
never even evaluated half of the EMR students in one school. They
just wind up in the program."'"

If the principal and teacher concur that a given student should he
placed in an EH or EMR program, the school psychologist is called
in. His influence is dominant. While nonpsychological evidence (a
health history and home background study, for example) is legally re-
quired, the psychological evaluation is crucial. In order to justify special-
program placement, the psychologist must find the student to be either
retarded (performing two standard deviations below normal on an I.Q.

289. In another school in the same district, a student assigned himself out of
EH program. He decided that he was ready for regular work, and is performing ad.
mirably; as far as the admission committee is concerned, he is still an Ell child.
See note 275 supra.
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test) or doing less-than-expected work. Psychologists, like everyone
else attached to special programs, are overworked; they are assigned to
several schools and serve as many as 5,000 students. While they are
theoretically accessible to all the children in. a school district, the de-
mands made upon them to identify and screen special-program chil-
dren often mean that they only have time to do individual psychological
assessments. Since they are assigned to more than one school and fre-
quently switch assignments, they have little opportunity to work regu-
larly with particular classroom teachers or come to understand varia-
tions in school culture. Moreover, psychologists view themselves as
most competent to do individual evaluations. They feel they lack the
skills to work in the classroom setting and the time to follow through
on any advice which they might give. From the teachers' point of
view, psychologists are often perceived as outsiders whose advice is
offered condescendingly. A survey of E1-1 and EMR teachers in 24
representative California districts reported that while three-quarters of
special teachers viewed psychologists as "helpful," they said that test-
ing represented "the major type of assistance. . . Diagnosis, psy-
chological support, classroom observation, counselling, and program
recommendations were all relatively low frequency responses. WOO

b. The'Parentt Role

Before the psychologist can test a student, someone in the school
usually the classroom teacher or a social workersecures parental per-
mission. Although parental acquiescence is theoretically preceded by
an explanation of the testing procedure and the school's reason for
requesting the tests, permission is often secured without parents' knowing
what they are consenting to. The permission is but one document
among several that parents are asked to sign. Sometimes "to, save
time," as one psychologist put it, permission for placement is obtained
during the same visit as permission for testing, even though the school
does not know into what special program (if any) the student should be
placed. Some parents resist giving permission for testing or placement.
Refusals by black parents are estimated to run as high as ten percent,
especially in the EMR p(ogram. From the viewpoint of special per-
sonnel, the model parent neither resists nor discusseshe does what
the school asks him to di. without challenging the rightness of the pro-
fessional's judgment. Parents who do raise questions or object to
school-recommended placements are frequently dismissed as "nuts" or
"trouble-makers." While '88 percent of California's EH and EMR
teachers viewed parents as "no problem," only 14 percent considered

290. PRoomds, supra note 272, at 79, 82.
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them helpful,'" and just 6 percent recommended that parents' role in
special educate" be increased."oa

Special educators have developed strategies to cope with the rela-
tively rare instances of parental resistance. The reluctant parent is
barraged with evidence of his child's poor schoolwork as proof of the
need for special school attention. If that fails, school professionals can
threaten to leave a child back or, more distressingly for some par-
ents, put the student on reduced-day or home instruction. The per-
sistent parent who is convinced that his educational objections should
prevail does, however, have some political resources at his command.'"
He can bombard the special-education office with phone calls and
visits, and in general make such a nuisance of himself (in the eyes of
the special educators) that peace on any terms becomes appealing. He
can call upon parent groups such as CANHC and CAR for help.'"
The threat of a lawsuit may encourage the district to buy him off.'"
Parents can also press their grievances upon the state education depart-
ment; while that agency does not routinely monitor programs, it has
occasionally responded to parental pressure by conducting an investi-
gation.

c. The Admission Committee

i. How decisions are made. The school district's admission com-
mittee renders the formal placement decision, relying primarily on the
psychologist's report, classroom and home background information, and
pertinent medical evidence. In some districts the committee does at-

291. Id. at 85.
292. Id. at 90,
293. In the fall of 1972, one of the districts studied established parent-school-

community task forces, whose mandate included review of all specialeducation prac-
tices, In operati )n, however, the task forces functioned quite differently. Meetings
were dominated by powerful veteran special-education officials. Their presence pre-
vented the task forces from considering any basic program changes and cut them off
from significant parent or community organization contact. While some of the task
force recommendations may ultimately be adopted, parent members concluded privately
that only an organized and direct appeal to the board of educationsuch as Cal-
ifornia Association for Neurologically Handicapped Children (CANHC) had under-
takenpromised any substantial change. See note 275 supra.

294. While the California Association for the Retarded (CAR) and the California
Association for Neurologically Handicapped Children (CANHC) tend to focus on
statewide legislative and administrative issues, those groups or their local affiliates have
on occasion aided irate parents in negotiating with local school officials. See note
275 supra.

295. In one of the districts studied, a parent was able to obtain an educational
voucher for his child by threatening to sue the district. Pear of litigation over class-
ification practices, prompted by the increasing number of lawsuits, is pervasive in
California, One EMR administrator volunteered the fact that his placements were
"lawsuit-proof," See note 275 supra.
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tempt a thorough evaluation of the children who come to its attention.
In three of the five districts studied, however, the decision in fact resulted
from bargaining which took place prior to the committee meeting.

Those involved in the evaluation processthe psychologist, the
school social worker, the principal, and the regular teacherfrequently
meet informally to resolve any differences. For each of the participants
consensus is preferable to a public disagreement, for a prior consensus
denies the committee, most of whose members have no first-hand knowl-
edge of the particular child, any effective decision-making role and re-
moves the possibility of confrontation among professionals. Although this
approach tends to limit the function of the admission commmittee in a
fashion not contemplated by the legislature, the informality that it pre-
serves is not necessarily bad. Since no special-education supervisors
are present to monitor the discussion, more free-wheeling and candid
exchanges may be possible. Yet informality may carry a price. Be-
cause the collegial, professional relationships of these participants, of
which these meetings form only a part, depend to some extent on
goodwill and reciprocal provision of support, the plight of a particu-
lar child may become less important than developing satisfactory stays
against confusion.'"

Two styles of admission committee behavior became apparent in
the field studies. In the three large districts studied, the committee
devoted an average of two and one-half minutes to each case presented.
That brief time was sufficient for the psychologist to read his report--
which described children in such terms as "talkative and distractable,"
"timid but emerging," "having conflict of values with those of the
school," and "suppressed ego and development complicated by neuro-
logical deficits"and for the psychologist to attach the appropriate
label, e.g., "minimal brain dysfunction," "neurological, hyperkinetic."
As one special-education director stated: "We are not a decision-mak-
ing board. We just need to put the thing into legal language." In
these three districts, then, the admission committee simply ratifies 'de-
cisions already reached informally. In two other districts the ad-
mission committees attempt a more thorough review. Disagreements
among school professionals are argued out at the conference; rejected
recommendations and divided votes are not uncommon. Yet even in
those meetings the data on each child are simply too scanty for careful,
reasoned judgments; whether spate in a particular program is in fact
ENailable frequently proves the deferminative factor. M one psy-
chologist noted in exasperation: "We've got to get our signals straight.
In [another] school, they're putting kids into the EH program just like

296. Since we were unable to It hi on, these SES.1101111 during the field inquiry,
these remarks should be treaded aa speculative. See note 275 supra.



1716

108 CALIFORNIA LAW REVIEW [Vol. 62;40

those we're removing over here; The EH supervisor responded, "The
schools will do whatever they can get away with," The vagueness of
the EH criteria encourages such variation; it also enables the admis-
sion committee to conclude that a child who "doesn't fit anyplace else"
is, by definition, educationally handicapped.

Even the most conscientious admission committee cannot fully
carry out its job of making appropriate placements. For one thing,
the school organization doe3 not give it sufficient information. Perhaps,
given the state of the educational art, sufficient information cannot,
in many eases, be collected. Yet the admission committee meetings
do serve a purpose They afford participants the opportunity to air
grievances about particularly difficult children and about parents who,
by refusing to send their truculent youngsters to residential institutions,
take up valuable EH spaces. Much like other professional gatherings,
they give school professionals an opportunity to impress their superiors,
In one district embroiled in a series of controversies concerning the EH
program, the special education director treated the meetings as a means
of assessing the caliber of the system's school psychologists."'

Although parents are legally .entitled to send an "advisory" repre-
sentative to the EH (but not the EMR) admission committee meeting,
that right is seldom exercised. In the estimation of school officials, this
confirms that parents are not interested in what the school is doing,
But unless a parent has read the pertinent legislation, he would be un-
aware of this right; it is not routinely revealed to parents. Special edu-
cators, while expressing their willingness to meet with a parent or
representative at the admission committee, fear that the presence of
art outsider might force bargaining further underground. The com-
mittee's handling of children, one program supervisor remarked, is

"just too impersonal for the average person to understand . . it would
appear cruel." The presence of such an outsider might also pose a
threat to the committee's usual style of operation and, more basically,
tO the credibility of its decisions,

11. Parental consent and educational "prescription." After the ad-
mission committee reaches its decision. parents are to be informed
of its recommendation and asked for their written consent." This re-
quirement is designed to afford parents the opportunity to discuss
educational specifics not "is my child `exceptionall" but "is this the
best program for him?" In the committees whose operations were
observed, however, consent had uniformly been 'secured prior to

297. These are, in Robert Merton's terms, "latent functions" of the admission
committee. R. ki RUIN, SOCIAL Statcrom 51 t 2d ed. 1957).

298. CM.. Eouc, Coot: 3 6902.085 (West 1973) (EMR); Id. § 6755.3 (E,H).
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the meeting. Indeed, one special-education director In a district
which devotes minimal attention to individual cases at the committee
raceting refused to consider a case until the school psychologist had ob-
tained parental permission for placement. The permission-before-de-
cision approach gives the committee a blank check to place a student
wherever it wishes, and negates any significant parental role. Even
the language of the consent form which parents sign discourages can-
did discussions between parents and educators. Despite state ad-
monitions for clarity, one district asks parents to consent to "LDG
placement," which only the most astute parent will realize permits place-
ment of their child in a learning disability group, a part-day program
for educationally handicapped children.

As local districts interpret the law, parental consent must be ob-
tained only for the first special placement, A student placed in a
part-day special class can subsequently be reclassified as a full-time
special student or placed on home instruction without further parental
invo:vement. While the parent is empowered to withdraw his con-
sent, few parents either know about or exercise such a right. In short,
the written parent-consent requirement does not noticeably affect the
districts' decision-making processes. In most school districts obtain-
ing it has become routine. Where parental resistance can be antici-
pated, school districts may even assign students to special classes with-
out consent. For example, while a survey of 24 school district EMR
files indicates that 79 percent of all children enrolled in EMR
programs had signed, parent-approval forms in their files, in school dis-
tricts with high concentrations of black children the consent figure
dropped to 55 percent.""

The admission committee's job ends with the program placement
decision. Although the committee is required by state regulations to
develop educational prescriptionsto indicate with some precision
not only what problems a child is having, but also what might be done
to overcome themsuch advice either is not offered or is rendered at
a useless level of generality (e.g., "improve reading skills," "improve
writing skills," "small-class instruction"). There. is no effort to delin-
eate specific learning disabilities or to construct learning strategies
which wi:i ne most effective. In the California survey, only 27 percent
of Eli and EMR teachers reported that prescriptions were "useful,"
while 42 percent had never received any prescription.""

299. Piaxawbv;. supra note 272. at 112. School psychologists suggest that one
teason for failure to secure parent approval is difficulty in contacting parents who work
during the (as, move frequently during the school year, and are distrustful of any
contacts with the public school.

MO. Id. at Sti,
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Given the heavy time burdens which admission committee meet-
ings impose on special educators, it may be ititteatisttie to expect collec-
tive attention to issues more complex than placement. But the com-
mittees' apparent unwillingness or incapacity to instruct the special
teacher causes considerable frustration. In one admission committee,
the EMR supervisor turned to a special teacher and asked whether she
could handle a particular child. "Sure," the teachet replied, "if you
can let me know what you expect me to do with h)nt." Lacking any
assistance, pedagogical decisions are made in "eclectic""' fashion by
the teacher, the one professional in the special-education system seen
as responsible for what happens in the classroom."2

While California's EH and EMR regulations treat initial placement
as only one stage in a constant, ongoing process of review, the press of
new business frequently means that the initial inquiry will be the only
instance when a case receives serious consideration. There are, how-
ever, counter-pressures which do create opportunities for reevaluation.
Since the EH program is, by statute, limited to two percent of the stu-
dent population, the demand for new placements encourages "de-certi-
fication" of EH students in districts which have already reached that
ceiling. The retesting of all EMR students, mandated by law, has
reduced enrollment in that program. Some children do flourish in
the smaller, more individualized EH and EMR classes, and are even-
tually recommended for discharge from the special program. Yet 40
percent of the EH and EMR students surveyed had not been evalu-
ated since their placement."' The typical educationally handicapped
child has been enrolled in a special program for 2.30 years. His coun-
terpart in the educable mentally retarded class has been enrolled for
4.53 years; 14 percent have been in EMR classes for more than eight
years."' These children have in fact become "special children"; little
systemic incentive exists to treat them otherwise.

301. Id. at 46.
302. Id. at 20. This pattern also discourages the thoughtful regular teacher from

seeking admission committee help with a particularly difficult child. One such teacher
frequently brought cases to the committee, only to be told: "It sounds like you're doing
a good job. Keep up the good work and let us know how it is going." Such a
teacher will have already tried all logical techniques, and hopes that the committee's
specialized expertise will provide useful advice. The only alternative which the cam-
mince can offer is special placement: it lacks the capacity to support efforts which
maintain difficult students in regular classes. If the child is. not "exceptional" within
the committee's understanding of that term, he cannot be assisted by the committee.

303. Id. at 140. Of those who were reevaluated, 60 percent were reviewed by
the admission committee, 22 percent were retested by school psychologists, and 17
Percent were reviewed by classroom teachers. Id. ut 140-41.

304. Id. at 126. Most children arc not classified as retarded until third or fourth
grade. Thus the longest possible stay in an EMR class is eight or nine yews. Since
the survey sample included students still in elementary school, it suggests that a size.
able (and undetermined) percentage of EMR placements are in fact permanent.
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4. Prospects for Change: The California Matter Plan for Special

Those who criticize special-education programs in California do
so for a variety of reasons. They score the present tangle of special
programs whose mandates are both uncertain and overlapping, and
whose financing seems even capricious, They note the absence of any
systematic program evaluation, or even the collecting of data upon
which sensible evaluations might be conducted. They charge the state
with failure to provide some form of education to all children by con-
tinuing to exclude thousands of handicapped youngsters most in 'need
of assistance. They worry about the stigma associated with certain
special-education labels, notably that of "retarded." They continue to
be unhappy about the marked overrepresentation of black'.and Chicano
students in programs for the mildly retarded. And they are concerned.
about the nearly complete separation of regular and special education.

In response to these criticisms leveled at special-education pro-
grams, California's State Department of Education has been working
for the past two years with various local school officials and university
experts to construct a "California Master Plan for Special Educa-
tion. " The Plan proposes sweeping changes in the financing, gov-
ernance, and operation of those programs. Categorical programs
the educationally handicapped program, for exampleare replaced in
the Master Plan by a single broad category encompassing all children
who need special help. Districts and counties are charged with the
task of undertaking comprehensive planning for these youngsters. They
are required to develop a variety of approaches ranging from the util'
nation of "resource teachers" working in regular school settings to the
operation 'if special classes and institutions. The Master Plan calls
for regular evaluation, not only of each child but also of school pro-
grams. It insists upon "maximum interaction with the general school
population . . . . """° and encourages "the return of children with ex-
ceptional needs to the regular school program in the shortest time pos-
sible .""°7 requiring districts to provide "explicit due process pro-
cedures""" for those who feel they belong in (or out of) special pre-
grams. Primary responsibility for operating and evaluating special
programs is left with the districts and counties; the state assumes the
role of monitoring and supervising evaluation efforts.

The Muster Plan is by no means assured of adoption. It will

305. CAI.. STATP. t1u. 01 rpm. & CAI.. STATV. DIttoT 0y EbUC., PROPOSP.b CAL-
IFORNIA NIASTRII PLAN FOR SPRCIAl. EDUCATION '(SCpteniber 1973).

306. Id. at 14.
307. Id. at 15.
308, Id. at 17 & 27.

34 -H3( 0 '14 37
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cost more than present arrangements, and the California legislature
has not been noticeably inclined to increase special-education funding
in recent years. It contemplates major changes at each administrative
levellocal, county, and stateand the prospect of those changes
has already elicited resistance. By removing programmatic labels, it
risks offending parent groups which have sought to protect the in-
terests of their children through insisting on clearly demarcated pro-
grams. But even if the Master Plan is approved in precisely its pres-
ent form, the effect it will have on the informal aspects of special-edu-
cation placement is fat from clear. The very flexibility it seeks to imple-
ment may well be used by local districts as a device to maintain practices
which have functioned tolerably well. Neither the language of the Plan
nor the historic role of the state special-education division suggests
that such efforts would encounter substantial resistance. In short, the
proposed Plan speaks of change without providing any real incentives
to accomplish it.

Such a dour view reflects an undeflitariding .that-seliclol classifi-
cation practices did not spring up by accident, hut, rat er, emerged in
response to perceived or needs. I t MI y wel be, as one stu-
dent of organizailonal behavior si ggeSiS, StiO leilite 41 targeling of
major factors that support routinessuch as personnel, rewarcli; in-
formation, and budgetscan effect major change over time.""" The
Master Plan, if adopted, may also enable those in the special-education
system who presently chafe under its rigidity and coMpartmentaliza-
.tion, who view their professional roles as compronlise4 liy or$ttniza-
tional and fiscal constraints, to create alternative arrangements. BLit

as to that possibilityand the durability of the informal organizational
behavior described in this sectionit is too early for reasoned pre-
diction,

I

D. The Case Studies: Some Concluding Observations

These three case studies offer no precise measure of the impact
of laws which secure either substantive benefits (the right to an "ap-
propriate" education) or procedural protection for children viewed as

handicapped. The very design of :he inquiry (which considers both
court decisions and legislation, aaid assesses quite different kinds of
handicapping conditions) as well as the avowedly anecdotal nature of
the research underscore the need fur caution in interpretation. But
some conclusionsmore accurately, ideas which warrant further con-
siderationcan be advanced.

First, change in legal standards, whatever its source, does not en-
__

309. G. Allison, -1-7.,,ssENcli or DEC15,IoN 94 (19711,
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sure altered school behavior. The limitations of judicial pp/icy-mak-
ingstemming from, among other factors, a structural inability to
Shape disputes,, control resources, select among policy alternatives, or
monitor or readily revise rulings to adjust to altered experiencehave
been frequently remarked."'" Legislatures are also subject to many
of these same limitations. And both legislatures and courts depend on
othersstate and local school officials and their subordinatesto ef-
fectuate their mandates. To the extent that standards promulgated
by either branch of government seem impractical or unfeasible to
school personnel, those standards may be ignored or altered in opera-
tion.

Second, sonic changes are easier than others to accomplish through
legal mandate. In Pennsylvania, for example, a coordinated effort by
education officials and an active parents group identified 15,000 chil-
dren who had previously been excluded from public schools. The ac-
complishment is notable but its significance should not be overesti-
mated. Finding excluded children does not require school systems to
undergo organizational change; rather, it calls for a clever advertising
campaign and for funds to conduct a school census. More basic
changes, such as implementation of procedural safeguards or the insis-
tence on "appropriate" educational placement, conic more slowly.
They require a reshaping of the special-education program and a re-
examination of the range of regular school offerings.

ol'otot 10811 110C11101114 WON (1141C1111 to accomplish when more
than One agency's practices are culled into question. This is typically
the case with respect tc. the severely handicapped, a growl historica ly1

exchleel !rom the ptitliic settos iiilt. )rpviciect with t hly 111101 at

ettiv 1 y st ite Welfarti 'he Leticia, commattel Hat these or-
ganizations "coordinate'. t tell. activities ittasks a host of bureaucratic
difficulties.

Third, resistance to change does not result from the obduracy of
misguided school officials. The sorts of changes that P.A.R.C., Mills,
and the California legislative reforms contemplate won't! reqffire witole-
sale reevaluation of schoOl structures and 'organizational roles, and con-
sequently threaten everpme in the system. The special-education pro-
gram seeks to protect its status by rigidly distinguishing its task flInn
that of the regular program. The regular program relics on special
classes to handle those with whom toe classroom teacher cannot cope.
Special teachers, isolated from school decision-making both with re-
spect to individual eases and school policy, feel reluctant to enter the
regular school domain to which they have historically been denied
.... . .._ .. __,.

310. See, rj,, Km land. Ntia/ kihwittlemol oppmpiav: The Linos of clussiiiu-
(tonal Jurisprudence Undefined, 35 U. eth. L. R6v. 583 (1968).
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access. The school psychologist, whose days are presently taken
up in giving I.Q. tests to crisis-provoking chitdcen, lacks both the time
and the skills to offer sustained attention to a greater variety of school
problems. The principal needs to satisfy teachers' demands to remove
those who create classroom disorder. The proposed reforms, if imple-
mented, would require alteration of each of these patterns of behav-
ior.3"

While the status quo is not wholly praiseworthy, it does offer a
functional solution tc those charged with teaching and administering
schools. If "appropriate" placementthe Mills and P.A.R.C. require-
mentcan be viewed as demanding only a choice among existing al-
ternatives, the status quo is generally preserved. If California's admis-
sion committees, designed to provide a procedure which makes "ap-
propriate" placements more likely, can operate to confirm decisions
made at a less visible level, they need not enlarge the responsibilities
which schools have historically undertaken. Although these prac-
tices may subvert the ultimate goals of the judges and legislators, they
may also constitute the only way school officials know how to do their
job.

Fourth, the case studies indicate some of the conditions needed to
bring about the ultimate goals of legal change. Clearly, pressure
stronger than the mere existence of a legal requirement is required.
Parent groups may exert such pressure; its force and direction will de-
pend on whom the parent group represents, and on whether its com-
mitment endures over time.312 If special educators are securely posi-
tioned in the school system, they too may push for reform. But such
strength is most likely to result from system-wide concurrence concern-
ing the goals of the special system, and those who have it may well re-
sist reform. A court-appointed special master possesses sufficient clout
to affect program direction, if the impel mane= of the position does
not encourage bureaucrats to wait him out. A strong commitment by
school administrators, particularly at the state level, to adhere to regula-
tions may induce at least formal rationality. None of these factors en-
sures that marked organizational change will occur. Bu they do provide
support for incremental, limited reform. Without the presence of at least
some of these elements, legally-mandated alteration in special-pro-
gram practices may not have even nominal effect.

Fifth, the impact of law may vary with the nature of the group
whose clairtis are being pressed. Children with mild and difficult-to-

311. See venerally, Wildaysky, The. SetlEvatuating Organization, 32 PUB, ADMIN.
km?. 509 (1972).

312. See C. DES JARDINS, How To ORGANIZE AN EPPECTIVE PARENT GROUP AND
MOVE BUREAUCRACIES (1971).
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diagnose handicaps make demands upon the school quite different from
those advanced by children with more pi.Attitiay debiiitiMig prob-
lems. Variations in children's backgrounds are similarly pertinent: a
child detached from any family lifeliving on the streets or in a suc-
cession of foster homesmay be harder for schools to cope with than
a nominally similar child whose family is deeply concerned about his
well-being. These subtleties are ignored by court decisions such as
Mills, which treat all children excluded from school, whether because
they are autistic or delinquent, as posing common problems. Com-
mon remedies -= whether procedural or substantive in naturemay
miss the mark in particular kinds of cases,

Sixth, these case studies focus on the education of exceptional
children, and that focus may well be too narrow. Defining an "ap-
propriate" education ultimately must be a task which encompasses the
entire school system. The rigidities and constrained choices which
epitomize special education in even the most progressive states also
characterize regular instruction. The particular problems associated
with special education may simply be unrcsolvable unless attention is di-
rected to organizational factors which make present practices appealing to
school personnel. Such sweeping reform is, however,-nowhcre at hand.
In the meantime, it is worth considering whether any narrower inter-
vention, couched in procedural terms, merits serious consideration.
The concluding part of this Article addresses that question.

III

EXPLORING PROCEDURAL MODES OF SPECIAL CLASSIFICATION

Both the P.A.R.C.31" and Mills"''' decrees established procedural
requirements to protect and support substantive rights, and these re-
quirements were discussed in fairly standard due process language. De-
tailed procedures have likewise been prescribed by regulation and stat-
ute in California. But procedural mandates can he frustrated by or-
ganizational inertia, and our field studies suggest the need fur further
examination of the usefulness and limitations of various procedural
modes. This Part will explore and suggest tenhtively what proce-
dures should be adopted for classification, in light of the lessons learned
from the Pennsylvania, Washington, D.C. and California experiences,
Our point of departure, however, is not the P.A.R.C. and Mills prob-
lem of complete exclusion of children from the public school system.
Instead, this Part will explore broadly the whole process of classifievtion

313. Pennsykanitt Ass'n for Retarded Children v. Commonwealth. 134 Stipp.
1257, 1260-61. 1266 (ED. Pa. 1971) ; 143 1:.2d 279, 103-05 EA. Pa. 1972).

314. Mills v. Hoard of Educ., 348 F. Supp. 866, 880.83 (13.1).C. 1972).
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by whicb .children are identified as having special-education needs and
placed into special education programs.

We realize that the inclusiveness of this approach entails certain
hazards, as there is a risk that generalized discussion of "procedures,
for special classification decisions" will suggest that there is one best
set of procedures. We emphasize, however, that different procedures
may be appropriate- for different special-education _decisions, and
that procedures must be tailored to the requirements of each program.

The discussion will begin with some general observations about
due process and its application in the context of classification for spe-
cial education. We will note some of the main reasons for limiting pro-
ceduralization and, hopefully, will produce a healthy skepticism about
the appropriateness and utility of applying strict notions of procedural
due process to classification decisions. We then will describe a rep-
resentative "model" of procedural due process as it has been developed
judicially and will indicate in more detail the advantages and draw-
backs of applying this classical model to special education decision-
making. Various alternative, modified forms of due process will then
be suggestedfor "due process" is a concept of almost limitless elas-
ticity. Although the term can signify a relatively fixed set of proce-
dures (the classical due proc0ks model), it can also encompass any
process that is considered appropriate or "due" in a particular' setting.
Very often what is "due" means what is constitutionally required; how-
ever, as we do not consider our inquiry to be bound by constitutional
limits, we will ultimately..use "due process" to signify whatever pro-
cedure seems most likely to achieve desired ends at an acceptable cost,
in the light of all appropriate considerations. Finally, Part III con-
cludes with a brief treatment of various related matters that cannot
readily be assimilated into a discussion of a due process model and al-
ernatives.

We would like to anticipate one of our most fundamental con-
clusions because it is a critically important guide to all that follows:
Based on what we now know, no one set of procedures or one pro-
cedural .model appears to be appropriate for all special-education de-
cisions. On the contrary, there is a virtually unlimited number of
choices, each of which involves particular costs and benefits that must
be weighed against each other. To determine costs and benefits, var-
ious fact and value judgments must he made about the consequences
of any classification decision. For example, a determination that classi-
fying a child as emotionally or mentally retarded creates a serious stig-
ma is a factual judgment; a determination that it matters that such stigma-
tization occurs is a value judgment. Factual conclusions will, of course,
vary from one district to anotherfor example, the retardation label
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will be much more stigmatizing in some communities than in other's;
and certainly values will differ both within and without any commu-
nity. This raises the question of whose values should governwho
should have the power of choice. Are values to be determined at a
national, state, or local level?by the usual political machinery, by
some groups or professionals, or by the courts? We do not attempt
to answer these t1 'estions, but do try to isolate and examine these and
other considerations that must underlie the choice of appropriate pro-
cedures.

A. Due Process: Costs and Benefits

What constitutes "due process" is flexible and highly dependent
upon context. Justice Frankfurter, discussing the constitutional di-
mensions of due process, described the nature of the concept and the
many. considerations that must underlie the prescription of proper pro-
cedures:

Fairness of procedure is "due process in the primary sense."
: . "IDjue process" cannot be imprisoned ,,ithin the treacherous

limits of any formula. . . . Due proms is not a mechanical in-
strument. It is not a yardstick. It is a process. It is a delicate
process of adjustment inescapably involving the exercise of judg-
ment. . . . The precise nature of the interest that has been ad-
versely affected, the manner in which this was done, the reasons for
doing it, the available alternatives to the procedure that was fol-
lowed, the protection implicit in the office of the functionary whose
conduct is challenged, the balance of hurt complained of and good
accomplishedthese are some of the considerations that must enter
into the judicial judgment. 816

Procedural due process in its most classical form is represented
by the procedures designed to prevent a criminal defendant from being
wrongfully convicted."' Bu procedural due process hoc. also been
applied in a variety of contexts outside the criminal lawto juvenile
justice,3" discharge from government employments'g student disci-
pline,3" revocation of motor-vehicle licensing,'" and distribution of
welfare benefits."' In all these contexts, due process is invoked be-

315. Joint Anti-Fascist Refuter Comm. v. McGrath, 341 U.S. 123, 161.63 (1951)
(Frankfurter, J., concurring).

316. See, e.g.. Pointer v. Texas, 380 U.S. 400 (1965); Gideon v. Wainwright,
372 U.S. 335 (1963).

317. In w Gault. 387 U.S. 1 (1967).
318. Perry v. Sindemumn, 408 U.'J. 543 (,972); see Greene v. McElroy, 360

U.S. 474 (1959).
319. Dixon v. Alabama State Bd. of Educ., 294 1'.2d 1St, (5th Cir,), cert. denied,

368 U.S. 930 (1961).
320. Hell v. Burson. 402 U.S. 535 (1971).
321. Goldberg v. Kelly, 397 U.S. 254 (1970),
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cause of two fundamental elements: (1) government action threatens
to cause deprivation of a vital interest such as personal freedom, col-
lege enrollment, or welfare payments; and (2) the facts which might
lead to the deprivation are disputed (e.g., whether the defendant
"broke and entered" at night, whether the student participated in an
unlawful demonstration, or whether the welfare recipient had received
income in excess of permitted amounts). Due process, then, requires
some proceeding that will protect the individual's asserted interest by
ensuring careful determination of controlling facts, Due process.pro-
ceedings are also designed to achieve other goals: to ensure that facts
will be measured against appropriate criteria; to guarantee that deci-
sions will be made carefully and impartially; to afford opportunity for
participation to affected persons; and to preserve public confidence in
the integrity of governmental decision-making.

To determine whether procedural due process is a helpful con-
cept in the context of special education classification, we must first
examine the nature of the interests affected by a clarification decision
and the type of factual determinations that must be made. In the other
situations mentioned above where procedural requirements are im-
posed, it is clear that an adverse factual determination will result in the
invasion of a vital interest: for example, a finding that a defendant
wrongfully entered a house will result in his loss of freedom. But
whether governmental action classifying a student as needing special
education will result in the infringement of a vital interest is often un-
clear. If a special education decision has the effect of depriving a stu-
dent of all opportunity for public schooling, a vital interest is invaded
and the case for extensive procedural protection is strong."' If the
claimed effect is harmful stigmatization, again there is a substantial in-
jury warranting procedural safeguards.523 But if the complaint of the
student and his parents is that reassignment to a special program de-
prives the child of "regular" education, it is not clear that there is any

322. See Mills v. Board of Ethic.. 348 F. Stipp. 866 (D.O.C. 1972); Pennsyl
vania Amen for Retarded Children v. Commonwtalth, 334 F. Supp. 1257 (E.D.
Pa. 1971) (jurisdiction retained), 343 F. Stipp. 279 (1972) (separate opinion with
amended-stipulation and amended consent agreement). Sec also Brown v, Board
of Ethic., 347 11.S. 483 (1954); Olson v. Alabama State Rd. of Ethic., 294 F.2d 150
(5th Cir.). cert. denied. 368 U.S. 930 (1961). See generally Buss, Procedural Due
Process for School Discipline. Probing the Constitutional Outline, 119 U. PA. L. MY.
545, 175.76 (1971); Coons.. Cluny & Sugarman, Educational Opportunity: A Workable
Constitutional Test for State Financial Structures, 57 CAMP. L Rtv. 305, 373.89 (1969).
To compare exclusion from school with termination of other government benefits see
Goldberg v. Kelly, 397 U.S. 254 (1970). See generally O'Neil, 0/ Justice Delayed and
Justice Denied; The Welfare Prior Hearing Cases, 1970 SUP. CT. Ritv. 161.

323. See Board of Regents v. Roth, 408 U.S. 564, 573.74 (1972); Wisconsin v.
Constantineati. 400 U.S. 433 (1971); Jenkins v. McKeithen, 395 U.S. 411, 427.28
(1969); Joint AntiFascist Refugee Comm. v. McGrath, 341 U.S. 123 (1951).
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deprivation of a vital, protectible interest. It is clear that the child
is given something different. But is it more, or less, or is the change
neutral? Transfer to a special program can be regarded as conferring
a valuable benefit: the child receives arguably more meaningful, and
often more expensive, education, and he may receive nonacademic
advantages such as removal from an anxiety-ridden school environ-
ment and stimulation from a new one. But the state's or school's
claim that special assignments are beneficial is self-serving, and its
characterization should not be accepted as conclusive any more than
any other state-imposed limitation on freedom that is justified as being
for the good of the affected person.3" In fact, a special-education pro-
gram is likely to offer a narrower, less demanding curriculum than the
regular program, leading to more limited life e.ioices for special stu-
dents. The curriculum may be taught by teachers unable to get regu-
lar jobs, and it may have no measurable-beneficial, effect on the stu-
dent's academic performance. The student may suffer nonacademic
detriment by losing friends and familiar teachers and experiencing dis-
location; or by incurring the inconvenience of a longer bus ride or the
inability to come home for lunch. Thus, whether a classification de-
cision (that does not exclude or stigmatize) is beneficial, detrimental,
or neither will depend upon a wide range of variables including the
accuracy of the evaluation of the child, the educational soundness of
the special program, the adequacy of its resources, and the attitude
of the child's parents.

A child is harmedhis vital interest in the best available educa-
tion is invaded -- -only when in the light of variables such as these the
decision made is not "correct." Since it is not clear, therefore, that
substantial deprivation will result from a classification decision, there
undoubtedly will be resistance to incurring the costs of affording pro-
cedural safeguards to a child and his parents.

1 lot only is the existence crf protectible interest in classification
decision-making more ambigious than in the typical context where
strict procedural requirements are imposed, but the nature of the ques-
tions that must be answered is unlike the decisive factual questions
normally raised when a vital interest is threatened, Typically, a due
process proceeding is used to determine the truth when there is a
choice between fact A and fact II, the only two pntsibilities. The de-
fendant either was in Los Angeles on May 12, or he was not; either
he committed murder in the first degree, or he did not. roue process
proceduresnotice, hearing, right to cross examinearc specifically

.111111M.i.AllM

324. C/. Huss, Procedural Due Process for School Discipline: Probing the Conti-
Wilma: Outline, 119 U, PA. L. ktv. 545, 558, 57142 (1970,
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designed for determining the truth when such either/or questions are
in issue.

Ideally, the special- education decision answers a question that
is strikingly different from a yes/no fact question. When special classi-
fication is censidered, the question should be what is the educational
program that would best fulfill this child's educational needs? . This
question plainly does not ask for a choice between only two posFible

altern. yes; it asks for a selection of the most appropriate from an un-
limit range of alternatives. It requires a judgment about a plan of
actith, a managerial decision. This is not the sort of problem that
due process procedures are designed to resolve.

In reality, however, educational decision-makers do not have an
unlimited rang of alternatives to choose from, and the questions ac-
tually asked and answered do not differ so dramatically from those re-
solved in adjudicative proceedings. Classification decisions involve
the "fitting" of all children into a limited number of categories on the
basis of the answers to three distinct questions: (1) Does the child
need "special education" that cannot be provided in the "regular" pro-
gram? (2) If so, what are the child's educational needs? (3) Given
the present limited array of programs and resources, which one best
meets the child's needs?325 The first of these questions is like those
typically answered through due process pri,:edures: it asks for a
yes/no determination of fact. And before one can properly answer
any of these three questions, many subordinate factual issues must be
resolved. For example, the decision-maker might inquire: Does the
child demonstrate an ability to get along in a social 'context? Was
the only basis of special classification the result of a standard paper-
and-pencil test? Are more blacks than whites with comparable records
classified as special? Such subordinate questions may be crucial to the
final classification decision, and often do require a choice between
conflicting assertions of fact or a judgment whether some fact is im-
portant."" These questions clearly could be resolved in adjudicative

325. The authors do not claim that present practice explicitly divides the class.
ification decision into these three questions: rather. such a division is consistent with

actual practice. In fact. the question asked often is the right (ideal) question: what
educational program does this child need? Hut because limited resources, categories.
and insight make that question unanswerable, a very different question is answered:
what is available that seems reasonably related to what the child needs? The actual
process of decision entails comparative assessments of available programs, including the
regular one. Once it is acknowledged that the regular program has a presumptive edge.

see note 359 and accompanying text in/ra, it is proper to conceptualise the threshhold
question as whether or not the child needs a special education program. In addition,
sonic systems set certain conditions precedent that must be satisfied before a child can

be specially classified. see CAL Ent!. C01)1: § 6902.055 (West 1973).
326, Larry P. v. Riles, 343 F. Stipp. 1306 (NJ), Cal, 1972), is a case where fact

issues were diapositive. The court proceeded nq the basis of the following legal propos!.
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proceedings, even if the ultimate judgment about classification did not
lend itself easily to solution by adjudication. The result would be
"more correct" facts on which to base a judgment and increased public
confidence in the decision- matting process."'

From an examination of the nature of the interests at stake and
the judgments that are required, it is not clear that traditional forms of
procedural due process are appropriate for classification decision-mak-
ing. The expense of formal proceedings may not in all cases be jus-
tified by any resulting benefits; and adversarial proceedings are not de-
signed to elicit in a coherent fashion all the various kinds of informa-
tion that must go into a managerial decision about how best to fulfill
a child's educational needs. But there are benefits other than careful
fact-finding associated with due process, and we shall briefly consider
their relevance to special education classification.

First, when facts aro explored in a formal due process proceeding,
they are fully exposed for analysis and contradiction. It is arguable
that due process would contribute to improving the content of special
education because the reasons for each classification would be out in
the open. If the reasons were invalid, they would be exposed, and the
resulting public disapproval would force adjustments in a salutary di-
rection. But any such changes would proceed slowly and mGdestly.
Moreover, even though due process procedures might work effectively
to underline program needs, there would be a cost, since drawing at-
tention to what is needed but cannot be produced for lack of knowl-
edge or resources might produce destructive tensions. Second, deci-
sions made with due process procedures are ordinarily accompanied
by a statement of reasons. Such statements articulating the grounds for
the classification decisions might result in greater consistency, though
much will depend upon the creation of a coherent set of criteria for
each type special classification and upon the ability of the opinion
writer to express the reasons clearly. Thial, it is claimed that due proc-

tion: If (i) blacks (or members of other minority groups) were classified as "retarded"
and placed in special 01sses at a rate disproportionate to their proportion of the rele-
vant school age population, and (ii) there is no convincing evidence that blacks am
generally less intelligent th.tn whites, the classifications are unconstitutional. Once
that proposition was accepted, both (i) and (ii) raised factual yes/no questionswere
blacks disproportionately classified as retarded?; is there convincing evidence that blacks
are generally less intelligent? that were determinative of the outcome of the case.

327. There appears to he a continuing lack of confidence that correct fact decisions
are being made by educators and their professional advisors. People suspect that
decision makers may he hurried. incompetent, ignorant, careless, or acting in bad faith.
"Bad faith" as used here does not mean prompted by viciousness or malice, but only
that the decision-maker is affected by interests that may. be inconsistent with those of
the child. Nor example, a principal may feel sonic pressure to assign a student to a
special education program if that student is a source of trouble to a particular teacher
who, consequently, becomes a source of trouble to the principal.
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ess procedures increase the competence and impartiality of decision-
making. Whether this improvement would take place depends, in part,
upon the present quality of special-education decisions, which' vary
from place to place. It is clear, however, that classification de-
cisions at the present time are made by persons who have interests
which often conflict with those of the child and which are likely to

shape some decisions improperly.328

A fourth claimed benefit is that due process facilitates participa-
tion in determining one's own fate. But whether there would be such
a benefit is indeterminable, The child cannot speak for himself, and his
parents might be too uninterested, hostile or ignorant to speak in his best

interest. Furthermo. e, increased participation will make a difference

only if it genuinely has some bearing on the outcome of the decision,

which it is likely to do the more important expert opinion becomes,

Finally, due process is said to increase public confidence in the
integrity of decision-making. But the net effect in the classification
context is ambiguous. If doubts about the validity of special-educa-
tion decisions stem from public distrust of the particular persons
making the decisions, lack of understanding about what is really go-
ing on, lack of participation in the process oy persons championing

the child's interests, or rumors about expedient placements, due proc-
ess should tend to increase public satisfaction, If, however, the trouble
lies rather in the lack of resources or of viable programs from which
to choose, public confidence in the results of classification decisions
will not be restored by introducing due process procedures. And

there is a risk that over-emphasis on procedure will divert frontal
attacks on the deficieneies of special edtwation itself.

Before turning to a more detailed appraisal of a special-education
due process model, one final general observation merits attention. Due

process is an expensive decision-making mechanismin terms of mon-
ey, time, energy, and distraction, Plainly, the costs of providing due
process must be carefully measured against the benefits of improving
the quality of decisions and protecting children for possible serious
harm.'" And of course, if some due process procedures are justified,

328. See text accompanying note 26 supra.
329. Under the pattern of decisions concerning the constitutional right to pro-

cedural due process, the Supreme Court sometimes has determined that a threatened
Interest is too insubstantial to merit constitutional protection at all. See, e.g., Hoard
of Regents v. Roth, 408 V.S. 364, 570-71 (1972); Cafeteria Workers v. McElroy,
367 U.S. 886 (1961). At other times, the Court has indicated that the protection
required must be tailored to fit both the interest affected and the institutional burden
that would result. Boddie v. Connecticut, 401 U.S. 371, 378 (1971); see Hannah v.
Larche, 363 U.S. 420, 442 (1960). Both types of judgments are significantly influ-
enced by the COW of holding due process proceedings.
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their costs should be minimized where possible, consistent with provid-
ing an acceptable level of decisional control.

B. A Due Process Proposal

A standard due process model includes the following features:
Every person subjected to or threatened by serious adverse official
action is entitled to participate at a hearing held after adequate and
timely notice, and is entitled to be represented by counsel and to pre-
sent evidence, make arguments, and cross-examine adverse witnesses.
The proponent of official action has the burden of proof, the decision
is reached by applying established criteria to the evidence presented
and recorded at the hearing, and the decision is made by a qualified
and impartial tribunal. A statement of reasons explaining the ad-
ministrative decision is made public, and judicial review of the deci-
sion is available.

In order to consider the implications of applying due process pro-
cedures in the special-education context, it is necessary to make two
assumptions: first, that the initial classification decision made by the
school administration is regarded as subjecting the student to serious
adverse consequences; and second, that the school administration's
decision is subject to review (rejection, approval, or modification) by
a "panel" consisting of one or more persons not affiliated with the
public schools. This review would involve a hearing with the con-
comitant rights described above. Various aspects of this model will be
discussed in turn.

1. Mandatory Versus Discretionary Proceedings

Certain procedural safeguards may be constitutionally required,
as P.A.R.C. and Mills suggest.88° But, putting possible constitutional
rights to one side, it seems clear that any system that entitles every stu-
dent specially classified by a school administration to extensive pro-
cedures for review raise at least two basic problems. First, the volume of
cases required to be heard might be intolerable. Second, many decisions
would be uncontested, and it is impossible to know that the "right" cases
would actually receive full review.

It is obviously desirable to provide every classified student with
a "day in court," and the burden of doing so can be reduced by a kind
of informed self-interest. Parents would not subject themselves to
the wear and tear of due process hearing if there were little chance of
their challenge prevailing, and school administrators would, in time,
cease to make classifications unlikely to withstand the scrutiny af-

330. See notes 313.14 supra.



124 CALIFORNIA LAW REVIEW [Vol. 62:40

forded by a due process hearing. But the precedents necessary for such
self-regulation might be slow in developing and even slower in
gaining acceptance, and there is still the possibility that the wrong
cases may too often be the ones thai are challenged by the children's
parents. Adequate notice and counseling could alleviate but not elim-
inate this problem. For its part, the administration might tend to
avoid review either by "settling" a case (and thus perhaps compromise
ing the child's interests) or by not making the classification in the first
place where the ultimate basis of its judgment is intuitive and thus dif-
ficult to document or prove."'

A screening system would make full review of the school admini-
stration's initial decision a matter of discretion rather than right, some-
what along the lines of the Supreme Court's certioriari julisdiction. If
volume were a problem, a screening process cou:d select only im-
portant cases and clearly such a process could alleviate the "wrong
case" problem. But screening, not surprisingly, raises many trouble-
some issues: Who initiates the exercise of discretion? What material
is examined in order to exercise discretion? What criteria should con-
trol the exercise? And does screening result in unequal treatment?
If parents must petition for discretionary review, there are again prob-
lems of relying upon parental initiative. This defect can be remedied,
however, if initiative rests with someone in addition to the parents,
and several possibilities exist: the review panel itself, a single mem-
ber of the panel (perhaps on a rotating basis), a staff worker assigned
to the panel, or possibly someone distinct from the panel, such as an
employee in the Department of Education.

If review were discretionary, it would be essential that some uni-
form and streamlined record or report of the administrative action be
available as a basis for exercising discretion. The record might include
a statement of the case, the administrative conclusions, and the reasons
for the particular decision. If parents were permitted to petition for
review, the record submitted by the parent should also include argue
multative or relevant factual material. Based on this record, the
review panel would select certain classification decisions for full hear-
ings. The criteria for selecting these cases should be very general, and
the discretion to grant or deny a hearing very broad. The standard
should be whether there is substantial likelihood of error, or whether
questions of general importance are raised. "Importance" would at-

311. One P.A.R.C. hearing became particularly long and acrimonious. and there
have been no further referrals from the school district involved. This sort of avoidance
seems an inevitable aspect of any requirement that the administration justify its action
to an independent body. It will he minimised as a problem mainly by tecognir.ing
intuitive grounds of decision as valid to the extent it is feasible to do so.
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tach to a recurring factual or legal issue on which precedent would be
useful, or to certain categories of cases involving a high risk of error
or stigma or a relatively low expectation of improvement.

Any system that selects certain cases for hearing and screens out
others raises problems of equal treatment. But there are at least two
means of avoiding unfairness even with discretionary review. First,
the criteria used in selection for review, though broad, must be applied
consistently. Second, there must always be some opportunity to be
heard at the level of the original decision. This opportunity would be
much more limited than that afforded by review panel hearings, but it
should include at least clear notice and the opportunity for the parent
to appear before the person or persons responsible for making the
classification decision prior to the time that decision b. made.

2. Participation

A person might he permitted to participate in the process of mak-
ing a classification decision for three reasons: (1) The person might
be able to present factual information that bears on the decision. (2)
The person might represent a point of view that should influence the
decision. (3) It might be beneficial to that person to be allowed to
participate. In most due process contexts, the right of a person threat-
ened with adverse governmental action to be present at the hearing is
assumed. But the personal appearance of the student himself is prob-
ably not constitutionally required, and, in formulating classification
procedures without regard to constitutional limitations, the decision
whether to require, allow, or prevent participation by the student be-
ing classified should be made on the basis of real advantages and dis-
advantages. Relevant inquiries are whether the child will understand
what happens at the proceeding, whether the child has any contribu-
tion to make to the decision, and whether it is beneficial or harmful to
the child to be present. These questions must at least initially be an-
swered by a psychologist or psychiatrist, and probably on a case-by-
case basis.

The remainder of this discussion will assunu that the child does
not attend the hearing but that a parent"' is present and, in effect,
stands in for the child. It is wrong, of course, to assume that the
parents' and the child's interests will never vary. Sometimes they
clearly will conflict."" For example, a parent may want to "get rid or

332. The word "parent" as used throughout this Article includes a guardian or
other legally responsible parent.substitute.

333. See, e.g.. Heryford v. Parker, 396 F.2d 393 (10th Cir. 1968) (discussion of
waiver of counsel by parent who institutes proceeding to cause child's civil commit-
ment). See generally Buss, Procedural Due Ph ..es.v for School Discipline: Probing
the Constitutional Outline, 119 U. PA. L, Ray. 545, 387.89 (1971),
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a child he considers a nuisance or a burden, or might resist appropriate
and beneficial placement in a particular special education program be-
cause he fears some resulting stigma. Often such conflicts cannot be
detected,"" and, to some extent, parent-child conflicts must siniply be
tolerated. Nevertheless, the governing procedures should include a
provision for appointment of a guardian ad 'item to represent the child's
separate interests when there is evidence of a significant conflict.of
interest.

We have assumed participation by parent-substitutes, but it is
also possible that an organizationperhaps one such as PARC created
to protect the interests of retarded children, or an organization which
protects important rights generally, such as the American Civil Liber-
ties Unicamight want to intervene. Although the deciding panel
should have discretion to control such intervention, permission should
be granted liberally. Controlling statutes or regulations should state
that intervention is to be permitted whenever rights of children not be-
ing classified are likely to be affected, or whenever there is reasonable
ground to believe that the organization petitioning for intervention
would enhance the quality of the record on which a decision is made.
Unless the legal staff of the intervening organization is representing
the parent directly in a lawyer-client relationship, an intervener's con-
tribution is likely to be based not on facts peculiar to the child being
classified, but on facts about similar chidren and programs in opera-
tion, and an a.talysis of the standards or criteria relevant to decision.

A different approach to "who participates" would involve the
creation of an independent government agency to protect and further
the interests of special- education children. Many variations for such
an agency are possible, and the following is only a suggestive outline:
The agency would be iptiependent of the school administration, and
would participate in the classification decision either on its own initia-
tive or upon parental request. The agency would have its own staff,
which would participate at every stage from initial consultation to
judicial review. It would make its own policy decisions about rt'ether
and how to pursue cases to informal settlement, derision, or judicial
review, but would not have the ultimate decision-making power. Either
the decision-making panel and the independent agency would be com-
pletely distinct entities, or the agency and the panel would be separately
functioning subdivisions of a more inclusive entity.

Creating an independent "children's agency" would plainly in-
volve economic costs. It would also mean an additional bureaucratic

334. Compare the discussion of the Allegheny SAM conflict, in the text ac-
companying notes 110.11 supra, where parents strongly defended a seemingly inade-
quate school.
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structure which would acquire a life and a set of interests of its own,
and could minimize the role of the parent and the parent's preferences
concerning the child's education. But such an agency would also have
its benefits. It would tend to increase efficiency; it would eliminate
the capricious element created by reliance on parental initiative; it
would increase consistency of policy and result; and it would be
likely to have more clout than the parent in dealing with the school
administration.

Participation must be considered not only in terms of "by whom,"
but also of "when." A typical sequence leading to special classifica-
tion would be: (1) The student is identified as meriting, special atten-
tionhe perhaps seems unresponsive, inattentive, or unmanageable.
(2) The student is observed, and perhaps discussed, by teacher and
psychologist, teacher and counselor, or teacher and principal. (3)
The se fool psychologist conducts tests. (4) The student is evaluated on
the basis of tests, observation, and academic performance. (5) The
student is placed in some special program. (f ) The student is reeval-
uated. Throughout the present discussion it is assumed that applicable
procedures are made available at stages (4) and (5) and, perhaps,
(6). But, participation by parent, child, concerned organization, or in-
dependent agency is possible at any of these stages. Furthermore,
additional informal stages, allowing participation might be added, such
as the "pre-hearing hearings" that have evolved under the P.A.R.C.
ruling in Pennsylvania..335

3. Notice

Perhaps the most basic requirement of procedural due process
is that a person be given notice of proposed action with sufficient clar-
ity and in sufficient time to enable him to prepare a case for presenta-
tion at the hearing. In the special education setting, the act triggering
right to notice would be the school administration's initial decision to
clessify a child as "special." If the parents have a right to participate
a. the hearing before the panel, they should receive notice that fully
describes the purpose of the. hearingincluding the range of possible
placements that might resultand the basis of the school administra-
tion's decisionincluding what tests were given and their results, class-
room or other observations, opinions of classroom teachers, and the
inferences drawn from all such evidence. The parents should have
this notice long enough in advance fully to prepare for the hearing.
If participation includes the right to be represented by counsel, there
should be sufficient time for the parents to engage a lawyer and for

335. See text accompanying note 147 supra.

74.430 I) 74 - 3H
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the lawyer to assemble appropriate evidence, including locating expert
witnesses. The notice should clearly state the parents' rightsto be
represented by counsel, to consult an independent educational psychol-
ogist, or the like. And if the hearing is discretionary, the parents
should be informed of the method and criteria for the exercise of dis-
cretion.'" Similar notice must be given to any other person or or-
ganization also having a right to participate.

In addition to formal notice when the school's decision to classify
is made, the parents ideally should be notified of all preliminary ac-
tions taken by the school administration when considering the possibil-
ity of classifying a child for special education.337 This notification
should be in the nature of counseling. Even though the parents have
no right to participate at the preliminary stage, they have a strong in-
terest in knowing facts that vitally affect their child's education and
future; and all administrative action should be described in sufficient
detail to inform the parents of its basis and potential consequences,'"
The parents will sometimes be able to influence the classification proc-
ess even at this stage by making oral or written communications with
the school or by seeking independent legal, psychological, Cr other as-.
sistance. Furthermore, only if the parents know what is happening to
their child and why, are they able to help tne child with explanation,
understanding, and compassion. Notification forces the school to arti-
culate and explain what it is doing, to the clearer understanding of
all parties concerned.

336. Statutory and court-mandated schemes for special-education classification com-
monly require notice to parents prior to the determinative hearing. The P.A.R.C.
decision seems to require the most exhaustive notice requirements, ranging from a
statement of reasons for and alternatives to the proposed action, to an exhaust:ve
examination of procedures that will be followed and courses of action available to the
parent. 343 F. Supp. at 303.04 (amended stipulation). See also Mills v. Board of
Educ., 348 P. Stipp. at 880.81.

337. Not only should the notice to the parents be complete, but it should provide
the necessary information in a manner that is sensitive and understanding. In some
instances notices have been harsh, blunt and, consequently, extremely upsetting to par-
ents. Oral statement of J. Hearson, Right To Education Officer, at July 10, 1973,
Masters' hearing. under the P.A.R.C. decree.

338. All notices should be written to be understandable by a layman. If there is
still a reasonable basis for believing that the parent will not fully comprehend the
notice, the school administration should take affirmative stepsa telephone call or a
home visit to explain it. If the parent does not speak English fluently, it may be
necessary even to use a translator. The California statute, for example. requires
that the proposed classification decision be communicated clearly to the parents in the
home language.

Permission documents for individal psychological evaluation, and placements,
shall be written in English and in the language of the parent or guardian.
Conferences and notices to inform the parent or guardian of the nature of
the placement process. the committee conclusion and the special education
program shall be in the home language of the parent or guardian.

CAL. Entx. CODE, § 6902,085 (West Supp. 1973).
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Of course, school administrators might resist fully informing
parents in all cases. Often the school would prefer not to be "bother-
ed" by parental intervention. Administrative convenience should never
be a ground for withholding information, but in some cases the school
will have a reasonable basis for believing that informing the parents
will detrimentally affect the child. And, notifying the parents will
tend prematurely to crystallize a decision which otherwise woukl re-
main tentative and reversible. Therefore, while ordinarily parents
should be informed sooner rather than later, school authorities should
not be precluded from making a reasonable, good-faith, professional
judgment to delay timing of first notification to parents that their child
is being considered for special classification.

In addition to parental notice, it is important to consider what
other persons or organizations should be informed of a pending hear-
ing. Notices should certainly be sent at the parents' request to law-
yers, child-advocate organizations, or others representing or assist-
ing the parents. But because the involvement of a child-advocate or-
ganization may be indispensable for a meaningful protection or the
child's rights, it may also be desirable to notify such an organization
without awaiting parent initiative. This could be done in several ways.
Interested child-advocate organizations could be required to "qualify"
or register with some state agency, such as the Department of Educa-
tion. The grounds of qualification could be kept very simple, the
purpose of registration being primarily to determine which organiza-
tions wanted to pat ticipate. The list of qualified organizations would
be distributed to all schools, and school administrators would notify
the organizations of all special education hearings, supplying the
name and addresses of parents. An organization could then choose
to contact the parents; but, to protect the child's privacy, it would
participate only with the parent's consent. Alternatively, to provide
greater privacy protection, the school could include information con-
cerning qualified organizations in the parent'S notice, and leave it to
the parent either to contact an organization or ask the school to do so.
Or the notice could state that the organization listed would be informed
within a stated period of time unless the parent requested notice to he
withheld.

As a check on school administrations that might subvert or simply
disregard notice requirements,"" the decision-making panel should de-
termine whether the parent received actual notice at all appropriate
stages in the classification process. If the parent does not appear when
entitled to do so, the panel should not proceed until satisfied that the

339. So discussion of the California experience in text accompanying notes 298-
99 supra.
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parent had received and understood timely notice concerning the na-
ture and purpose of the proceeding and his rights in relation thereto.
Should information subsequently come to the attention of the panel
indicating that the parent had not in fact been notified adequately, the
panel should have discretionary power to conduct a partial or com-
plete rehearing.") If the parent does appear but the panel determines
that adequate notice was not given concerning some prior stage in
that process, the` panel should take that failure into account in assess-
ing the initial classification decision and perhaps expand the scope of ,

the hearing to reconsider the action taken at that stage more com-
pletely than would otherwise be appropriate.

4, Professional Consultation and Services

In criminal proceedings, one of the most fundamental aspects of
due process is the right to counsel. The right is so important that
criminal defendants who are financially unable to obtain legal assis-
tance on their own are provided state-appointed counsel at the state's
expense in all felony casesa" and in misdemeanor cases where the
possibility of incarceration exists.ma The right of counsel, sometimes
including the right to state- appointed counsel, has also been recognized
as an essential ingredient of uue process in many non-criminal areas,'"
and was included as pan of the required procedural due process in
both P.A.R.C. and Mills.a"

340. Compare the judicially mandated procedure in P.A R.C., which requires that
all notices be sent by certified mail if they are not given in a conference. If notice is
sent by certified mail, the parent can return an enclosed card within 10 days to re..
quest hearing. If the card is not received, the board may assume that the right to a
hearing has been waived. 343 F. Supp. at 304.

341. Gideon v. Wainwright, 372 U.S. 335 (1963).
342. Argersinger v. Hamlin, 407 U.S. 25 (1972).

e' 343. Sec, e.g., Goldberg v. Kelly, 397 U.S. 254, 270 (1970); See generally Buss, Pro-
cedural Due Process for School Discipline: Probing the Constitutional Outline, 119
11. PA. L. Ray, 545, 603.15 (1971); O'Neil, Of lustier Delayed and Justice Denied:
The Welfare Prior Hearings Cases, 1970 Sun. Cr. Ray, 161, 178, 195.200.

344. P.A.R.C. provides the tight to representation "at the hearings by any person
of [the parents') choosing, including legal counsel." 343 F. Supp. at 305 (amended
stipulation 1972). Mills requires that the parent be informed of "the right to be
represented at the hearing by legal counsel...." and that indigent children be as-
sisted in obtaining (though apparently not guaranteed as of right) legal counsel.
348 F. Stipp. at 881.

The child shall have the right to a representative of his own choosing, In-
cluding legal counsel. If a child is unable, through financial inability, to
retain counsel, defendants shall advise child's parents or guardians of available
voluntary legal assistance including the Neighborhood Legal Services Organiza-
tion, the Legal Aid Society, the Young Lawyers Section of the D.C. Bar
Association, or from some other organization.

Id, at 881, 11 13(e)(6). A Massachusetts statute, effective in 1974, specifies that if
there is a disagreement between parents and school over the placement recommended
in the initial evaluation, the parents are entitled to a hearing before the Department
of Education, MASS, ChM LAWS ch. 7111, 1 3, ¶ 12 (Supp. 1973). The procedures
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If special-education classification decisions are stigmatizing, det-
rimental, highly susceptible to error, and open to influence by improper
motives such as racism or the desire to "dump" troublesome students,
then there is a strong case to be made in support of the P.A.R.C. and
Mills decisions granting the right to assistance of counsel. If these as-
sumptions are firmly believed, the case easily justifies the further
right to state-furnished counsel for indigent children. But if these as-
sumptions are rejected or only tentatively believed, the right to counsel
argument is weakeror at least more complicated.

The primary justification for participation by counsel is the law-
yer's ability to present evidence in an orderly fashion. The value of
that contribution looms large when factual issues are important and
the consequences of their resolution are potentially extremely dam-
aging. A lawyer may also contribute to the classification procedure
by articulating the child's position in favorable terms relative to the
governing standards or criteria. More generally, a lawyer may help
to give the proceedings order and objectivity even though he is repre-
senting one party; his status and ease in formalized proceedings might
have a valuable balancing influence where most of the significant pui-
ticipants may be aligned on one side."'

It can certainly be argued that lawyers would be detrimental.
that they would tend to make proceedings too formal and costly, that
they would be intimidating to other persons, or that they would inter-
fere with the proper presentations of psychological evidence by forcing
the psychologist's evaluation into a question-and-answer format. None
of these consequences is inevitable, nor necessarily very likely. They
may, to a considerable extent, be consequences of the adversary
nature of the due process hearing itself. The asserted lawyer-caused
disadvantages may just be indications that lawyers would indeed make
the hearings work according to their design and purpose. And both
the costs and benefits of lawyerly participation can be significantly af-
fected by the quality of the presiding panel and the degree of control
it is willing to assert.

If, after costs and benefits were weighed, 1' wyer participation
were rejected, the parent would still be free to consult a lawyer in ad-

provided in this hearing are to conform with those of the Massachusetts Administrative
Procedure Act. MASS. CiPN. LAws ch. )0A (1966). The Massachusetts Administra-
tive Procedure Act does not explicitly guarantee a right to counsel in the hearings,
but it is implicit that all of the procedural protections provided ere done so in the
framework of representation by legal counsel. See Km. Ciurg. LAWS eh. 30A. § 11

(1966). The decision should he "mailed upon request to each party and to his attorney
of record."

345. For a more complete statement of the lawyer's potential contribution in
related context, see Buss, Procedural Due Process for School Discipline: hobing the
Constitutional Outline, 119 U. PA. I., Ruv. 343, 603.15 (1971).
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vance of the proceeding. Perhaps he should also be able to retain
the lawyer during the proceeding for consultation though not for rep-
resentation. If, on the other hand, lawyer participation is permitted,
the parent should be able to retain Instead a non-lawyer to represent
his interest,34U as lawyers might be scarce or expensive. The tasks of
marshalling facts and articulating a position could be performed by
law students or persons with paralegal training.

Once the right to representation by retained counsel is given, the
question arises whether counsel should be provided by the state for
those who lack the resources to provide their own. The question is
particularly important because classification for special education tends
to correlate with poverty: denying state-appointed counsel might pre-
clude representation by counsel where it is needed most Nevertheless,
the question whether the state should provide come' is very different
from the question whether a participant should have the right to be
represented by retained counsel. To decide that a parent may be rep-
resented by a lawyer he hires, one need decide only that the presence
of a lawyer will not be wtrimental to the proceeding. But state-ap-
pointed lawyers add significantly to the cost of hearings, and to require
appointment one must make a judgment that the extra cost is necessary
to offset a substantial disadvantage of unrepresented parents that could
result in great injury to a child.

In criminal and juvenile proceedings, due process sometimes re-
quires the right to additional professional assistance besides that of
counsel.347 Clearly, classification proceedings require the professional
services of educational psychologists, for psychological evaluation of
tests and other data is by far the most critical input into the classifica-
tion decision. Although examination by school-employed psycholo-
gists should always be a condition precedent to special classification, it
is crucial that the parent have the right to present the evaluations of
independent psychologists. Psychological analysis and evaluation in-
valves professional judgment that is, to some extent, not susceptible
to objective proof or challenge. But no one contends that all psycholo-
gists would decide the same case alike. And since some of the most
serious challenges to special-education classification are the absence of
trustworthy criteria, the inconsistency of tests relied upon, and the
failure to use a sufficiently broad range of data in making classifica-
tion decisions, expert testimony can obviously be essential to support a
challenge to the school's initial determination. The importance of the
right to present such evidence has fortunately been recognized. Under

346. See provision of P.A.R.C. decree, note 46 supra.
347. See Goldmein & Fein, The Indigent Accused, the Psychiatrist, and the In

sanity DeIMO, 110 U. PA. 1., REv. 1061 (1962); Note, Right to Aid in Addition to
Counsel for Indigent Criminal be/endants, 47 MINN, L. Rat 1034 (1963).
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the P.A.R.C. decision, a parent can introduce at his own expense
"other cxprt testimony" at the hearing, including, apparently, reports
or oral testimony by educational psychologists not employed by the
school. A Massachusetts statute that will become effective in Septem-
ber 1974, goes further and specifies that a child is entitled to an inde-
pendent evaluation."'" The Mills. decision states that notice sent to
parents or guardians must include the address of a local diagnostic
center where the child can be independently evaluated."'"

The more difficult question is whether this professional assist-
ance must be provided to the indigent parent at state expense. The
benefit to the parent seems clearer than that resulting from assistance
of counsel, and the potential disadvantage to the effectiveness of the
hearing insignificant. In our opinion, there will be serious disagree-
ment over the child's need for special education primarily only in cases
involving mildly handicapped children. It would be feasible, there-
fore, to provide that in those cases a parent has the right to psychologi-
cal services, provided by the state if necessary, unless the decision-
making panel makes an affirmative finding that such services could not
reasonably be expected to have any substantial effect on the classifica-
tion decision. In cases involving a determination of the need for spe-
cial education for seriously handicapped children, a desirable and feas-
ible system would be to provide psychological services to indigent par-
ents only if the panel makes an affirmative finding that such services
can reasonably be expected to have a substantial effect on the evalua-
tion decision. We would choose to put all placement decisions (in
contrast to need decisions) in the second category and thus place the
presumption against state-appointed psychological services in the ab-
sence of a panel determination. But this position is closely related to
the belief that the panel should have much flexibility in making place-
ment decisions generally.

5. Presentation of Evidence and Cross-Examination

Both Mills.'" and P.A.R.C."" provide for extensive rights to pre-

348. Upon completion of said evaluation the child may obtain an indepen-
dent evaluation from child evaluation clinics or facilities approved by the de-
partment jointly with the departments of mental health and public health or,
at private expense. from any specialists.

MASS. Grid. LAWS ch. 710, § 3, 10 (Supp. 1973) (effective Sept. 1974).
349. Such notice shall . . . inform the parent or guardian that the child is

eligible to receive, at no charge.. the services of a federally or locally
funded diagnostic center for an independent medical, psychological and edu-
cational evaluation and shall specify the name, address and telephone num-
ber of an appropriate local diagnostic center . .

348 F. Supp. at 880.81 Of 13(e)(1,(e)).
350. 348 F. Supp. at 880 MI 13(e)(2)(0, (10), (12). (13)).
331. 343 11, Supp. at 304.05 (111I 3(f), (r), (s)).
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sent evidence and cross-examine witnesses,222 with no suggestion that
these rights should be conditional or qualified in any way. But, as dis-
cussed previously, there is a question whether the sort of factual dis-
pute that gives rise to evidentiary rights and rules is characteristic of
what must be decided in a classification proceeding.

The right to present evidence and, especially, the right to cross-
examine witnesses,' are extremely important and useful safeguards
that contribute to the correct resolution of factual disputes. They
would, therefore, be appropriately incorporated in classification proce-
dures if factual disputes were frequently raised. But disputing a clas-
sification decision which is based on an assessment of the child's con-
dition or ability usually raises complicated problems of psychological
interpretation and educational policy rather than simple factual issues.
It is possible, though not likely, that the parents will have some clear
factual issue t ) prove, such as that the child's test score was improperly
recorded, or that the conditions under which a test was given were im-
proper, or that the person who administered a test showed a racial
bias toward the student. But more likely, the parents will argue that
information such as observed social behavior was erroneous. This
might entail a factual dispute about what the child actually did, but
it is more likely to entail a challenge to the inferences drawn from the
observed phenomenon. What inference can be properly drawn from
such observations is indeed still a question of fact. But it is a fact of a
different kind. Its "truth" depends largely upon expert interpretation.
Although the basis of the expert's opinion should be open to challenge,
psychological interpretation is not readily amenable to proper presen-
tation via traditional modes of questioning and cross-examination. If
the parents accept as correct the facts and inferences drawn but argue
that the classification decision was wrong because special education
programs do not "work" or because a student will be "better off" in
the regular classroom, he is really challenging the underlying policy
judgments on which special education is premised. Values, rather
than facts, are disputed, and a resolution will not significantly be as-
sisted by enabling the parent to prove or disprove facts."'

332. .Cre also MASS. GIN. LAWS ch. 710, § 3,11 12 (Supp. 1971) (effective Sept.
1974), Under the pending Massachusetts scheme, when a parent refuses the educational
program proposed on the basis of the initial evaluation, the parent may request a
hearing to inomie into "the evaluation of the child and the appropriate education
ptomain." and this heating is to he held in accordance with the provisions of the
Massachusetts Administrative. Procedure Act which explicitly provides for the presenta-
tion of evidence and crossexamination. See MASS. OEN. LAWS, ch. 3M, § II,
113 (1966),

35t. Cross examination has been called "the greatest legal engine ever invented
fur discovery of the truth." 5 J. Winston, EvintNry. § 1167, at 29 (3d ed. 1940).

354. Of course, the fact/value judgment dichotomy can be overstated; facts do
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There are costs associated with permitting extensive presentation
of evidence and cross-examination or witnesses, which must also be
reckoned. The main disadvantage is the consumption of time: pre-
senting evidence through oral questions and answers is a slow process.
Cross-examination can be an unpleasant experience for witnesses,
which creates or heightens tensions and possibly deters some persons
from testifying at al1.855 These disadvantages are significant and should
not be incurred unless there is real countervailing benefit.

If, overall, it is determined that fact issues are not liable to be
significant at classification hearings and that therefore the costs of per-
mitting full rights to present evidence and cross-examine witnesses are
too high, then these rights might be dispensed with. Or, the extent
of permissible presentation of evidence and cross-examination could
be left to the panel's or presiding officer's discretion on a case-by-case
basis. As an irreducible minimum of parental participation, parents
should be able to make some written or oral response to the school
administration's evidence and conclusions,3" with respect to both the
threshold decision to consider special education, and the content of
the placement decision itself.

6. Burden of Proof

To establish criminal liability or make a finding of delinquency
that would lead to a juvenile's confinement, the government must prove

underlie value judgments. But a distinction has been made between "adjudicatory
facts," to which cross-examination is uniquely relevant, and "legislative facts," or policy
determinations, to which it is not. Sec 1 K. DAVIS, ADMINISTRATIVE LAW § 7.01, 7.04,
7.06 (1959) [bereinafter cited as Dots].

355. The absence of compulsory process to require the a,tendance of witnesses
is sometimes given as a reason for withholding cross-examination. See Buss, Pro-
cedural Due Process for School Discipline: Probing the Constitutional Outline, 119
U. PA. L REv. 545, 598.603 (1971). But absence of compulsory process only dilutes
the effectiveness of cross-examination rights where the witness will not voluntarily
appear. Id. at 597. Moreover, compulsory process can be included in the pro-
cedural scheme adopted either by giving the power to the panel directly or by en-
abling the panel to petition the court for an order to testify. Both the P.A.R.C. and
Mills decisions include provisions for compulsory process, although the Mills decree
is limited (perhaps inadvertently) to "any official, employee or agent of the public
school system or any public employee who may have evidence upon which the proposed
action may be based . . ." 348 F. Stipp. at 880 01 13(e)(12)). P.A.R.C. more
broadly included "any witness testifying for the school board or intermediate unit . . . ."
343 F. Supp. at 305. Since the courts have general power to compel testimony, either
decree could easily be enlarged.

356. See Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961).
In the instant case, the student should be given the names of the witnesses
against hint and an oral or written report on the facts to which each witness
testifies. Ile should also be given the opportunity to present to the Board, or
at least to an administrative official of the college, his own defense against
the charges and to produce either oral testimony or written affidavits of wit-
nesses in his behalf,
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its case "beyond a reasonable doubt."351 In most administrative pro-
ceedings where an adverse finding would subject a person to serious
deprivation of liberty other than incarceration, the standard of proof
is lower, but the burden of proof remains on the government to estab-
lish the facts that would justify deprivation.388 This burden-of-proof
allocation is consistent with the basic concept of fundamental fairness
that dictates that a person threatened by governmental action and se-
rious loss of freedom be equipped with procedural safeguards.35°

Assigning the burden of proof to the school administration is
justified by several considerations 380 Most of the significant facts
what the child has done and failed to do in school, the child's test
scores, the circumstance of testing, the choice of tests, the effect of
the child's behavior or learning problems on othersare within the
possession or control of the school administration. In addition, the
burden of proof is ordinarily assigned to the person seeking to change
the status quo (i.e., the child needs special education) rather than to
maintain it (i.e., no change in his education program is ncceisary). Fur-
ther, the argument for allocating the burden of proof to the school admin-
istrationmaking it justify changing the child's lifeis considerably
reinforced by the general acknowledgement that a special education as-
signment tends to be a "one-way" street. As long as relative irreversi-
bility is a fact, there should be real threshAd obstructions in the way of
initial special-education assignments.

The burden-of-proof allocation suggested here coincides with ob-
taining desirable outcomes in certain kinds of cases, based on what is
presently known about special education. Criteria for deciding that
special education is needed for mildly handicapped children are in dis-
pute: consequently, it would be relatively difficult for the administra-
tion to succeed in meeting a burden of proof in such cases. Where
there is considerable doubt about whether an assignment of certain

Id. at 159 Whether or not the tight to present or crossexamine witnesses is recog
nized, the parents tni3ht have the right to "discover" and examine all documentary
evidence as required by both the P.A.R.C. and P4Ills cases. See 348 F. Supp. at 880
(11 13(e)(10)); 343 F. Supp. at 305 (11 2(r)).

35' In re Winship, 397 U.S. 358 (1970).
358. See, e.g., Administrative Procedure Act. § 7(c), 5 U.S.C. § 556(d) (1966).

But see Roth V. Hoard of Regents, 310 P. Supp. 972, 980 (WI). Wisc. 1970), ev'd on
other grounds, 408 U.S. 564 (1972).

359. This view probably best explains the presumption in favor of regular class
room placement established in both P.A.R.C. and Mills, See 348 F. Supp. at 881
(11 13(e)(8)); 343 F. Supp. at 305 (11 3(o)). See also Cm., Ewe. Conn § 6902.06
(West Supp. 1973), which specifies that no assignments should be made to meitd pro.
grams if children "can be served in regular classes"; MASS. GEN. LAWS ch. 718, § 3,
111 (Supp. 1973) (effective Sept. 1974).

360. Pe Generally 9 %%MORE, EVIDENCE. §§ 248349, 2537 (3d ed. 1940); I L.
FULLER & It. BRAUCHER, HAS1C CONTRACT LAW 636 (2d ed. 1964).
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children to special education programs will be truly beneficial, this
means of "slowing down" the schools is desirable. On the other
hand, the justification for assigning seriously handicapped children
to special education programs is undisputed. In these cases the bur-.
den of proof will be easy to satisfy and the proper icsult obtained.

7. Criteria for Decision

The ground upon which .1 decision must be bard marks the in-
tersection of procedure and substance. Unless a decision is predicated
on identifiable and reasonable criteria, the requirement of procedural
protection becomes an elevation of meaningless formality. On the
other hand, the existence of wise and reasonable criteria will be of no
avail unless individuals affected by those criteria have procedural ave-
nues through which they can insist that the applicable criteria be fairly
applied in their own cases.

Where comprehensible criteria for official action exist, due proc-
ess procedures help to ensure consistency in the treatment of like
cases by minimizing bias and caprice, and they ensure the existence of
a legitimate basis for governmental actions that will seriously affect
private interests. Due process proceedings force officials to articulate
and prove the basis for proposed action and enable the individual
threatened to show the absence of an acceptable basis in law or fact,
or to demonstrate that the actual basis for action is other than the one
claimed. By driving the process out into the open, unwise and unac-
ceptable decisions can be identified and corrected. Consistent exposure
itself tends to eliminate palpably untenable grounds.

In the classification context, however, it is very difficult to articulate
comprehensive and satisfactory criteria for all special education de-
cisions; and a requirement that classification decisions be based only
upon articulated criteria would tend to eliminate valuable flexibility.
The complexity of classification problems, the number of possible var-
iables, and the importance of intuitive professional judgment all point
to the need for flexibility. The difficult question is how to combine
this flexibility with criteria sufficient to prevent capricious, inconsis
tent, and unexplained decisions,

Fl!xibility will be determined in part by the nature of the criteria
used. At least four different types of criteria can be identified: (1)
facts concerning the classified student; (2) facts concerning the school
system's capacity to meet the student's educational needs; (3) facts
concerning possible disadvantages resulting from special classification;
and (4) peripheral facts bearing only indirectly on the classification
decision.
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All four types of criteria should be used in determining the need
for special classification, and a second set Of criteria might be neces-
sary then to determine the proper program in which to place a child.
Many of these criteria clearly require an exercise of judgment; since
in each case application of the relevant criteria might indicate different
results, they do leave room for flexibility and careful balancing of costs
and benefits both to the particular child and to the school system.
Given the need for flexibility, the necessity of relying on informed ex-
pert judgment, and our limited knowledge about many aspects of
vecial education, we iggest that placement decisions call for the es-
tablishment of criteria through a process of common-law evolution.
While great scope should be left to professional discretion, limits can
be imposed by permitting parties to submit specific education plans
supported by reasons and requiring all decisionseven those resting
on intuitive judgmentsto be explained.

8. The Decision-Making Body

So far we have assumed the existence of a neutral review panel
that would perform a court-like function. The school administration
and someone acting for the child would each make some kind of pres-
entation, and the panel would decide the case. Decision by an im--
partial, objective third party is certainly a fundamental aspect of tradi-
tional due process. Yet decision by a panel on a hearing recori is
clearly not the only way to make classification decisionsand is not
inevitably the best way. We do not assert that each of the approaches
to decision-making outlined below would comport with the demands
of traditional due process of law. We do reemphasize, though, that
the requirements of due process, constitutional and otherwise, depend
upon what is fair and feasible in each particular context Thus, if
some form of procedure does not deny much that is of real benefit to
the child compared to alternative procedures, and yet is much less
costly, there is reason to conclude that the procedure constitutes due
process. The following are alternatives, in whole or in part, to the re-
view panel decision-making model.

a. Administrative Finality

One alternative would be for the administrative decision of the
school to be final. This is the system generally prevailing now. Its
obvious advantages are simplicity and efficiency, and a tendency to re-
late responsibility to decision-making. In a highly homogeneous
community where there was a high level of trust and confidence in the
judgment of both school administrators and psychologists, this would
be an ideal systems But in large cities there is nothing approaching
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such a community, and special education programs are severely criti-
cized. To note one painful illustration, there will ce-tainly be no confi-
dence or trust in the decisions of mainly white educators as long as
they continue to classify disproportionate numbers of black children in
special categories.

b. Professional Control

The professional decision-maker has special knowledge, training
insight, and experience that, arguably, enable him to make the best pos-
sible classification decisions Ideally, the extra or professional should
know which records to examine, which tests to give, what consulta-
tions to make, what persons to interview, and what questions to ask
in order to establish a basis for a correct decision. Furthermore, the
professional, disinterested viewpoint should remove any question about
impartiality. Were classification decisions made by such ideal pro-
fessionals, either-no review, or review only by other comparable profes-
sionals, would be required.

The expert_ judgment of the educational psychologist should al-
ways play an important part in formulating classification decisions.
But in reality the psychologist's professional judgment may too often
be distorted or deflected by the needs or the value system of the regu-
lar school hierarchy. Therefore a second alternative procedure:based
on professional judgment should somehow insulate the deciding pro-
fessionals from the influence of these undermining forces. Such in-
sulation might be accomplished in a number of ways, tut the purpose
would be always to ensure decision-making by educational psycholo-
gists immune from control and influence by the school administration
and not reversible by the school administration. Taking the psycholo-
gist completely out of the regular school system for all purposeshir-
ing, firing, evaluation, promotion, and compensationmight accom-
plish this end. But there would be at least two very significant disad-
vantages: first, it would require a truly Herculean reorganization of the
present system;3" and second, removing educational psychologists
from the regular system would probably reduce their ability to har-
monize efforts with the classroom teacher.

Rather than leaving initial classification to the psychologists, one
could guarantee "professional finality" by subjecting initial decisions by
school administrators to professional review. The feasibility of this
approach would depend on the availability in adequate numbers of

361. The necessary separation might be approximated by having the psychologist
work for a different level of government (such as the county rather than the school
district) or a different department (such as Welfare rather than Education), but even
this would involve a substantial change in existing arrangements.



174$

140 CALIFORNIA LAW REVIEW (Vol. 62;40

qualified professionals sufficiently disassociated from the school ad-
ministration and the schools' own educational psychologists to be truly
independent and Impartial. It also raises questions about the process
by which the reviewing professionals would apprise themselves of the
information necessary to exercise professional judgment. At one end
of the spectrum, a reviewing panel composed of educational psycholo-
gists could operate in a traditional adjudicatory fashion and base its de-
cision on a formal hearing record. At the other extreme, the review-
ing board (or person) could simply take over the case and make a de
novo determination.

c. School/Parent Negotlationan

A completely different means of taking the classification decision
out of the unilateral control of the chool administration would be to
require that the administration negotiate with parents. This approach
downgrades the professional quality of the decision and upgrades the
significance of parental consent. Apart from the dilution of profes-
sional input, this alternative raises certain problems. First, there is the
problem of inducing parents to utilize their right to bargain. Second,
there is the problem of defining the bargaining obligationhow mulch
joint effort is required, what compromises are acceptable, and so on.
Third, what happens when the negotiating process reaches an im-
passe? Every system of bargaining must contain an end playa
strike, unilateral action by one of the parties, arbitration, or judicial
intervention. Were special education decisions negotiated, a bargain-
ing failure could be followed by any of the alternative procedures avail-
abledue process hearing, administrative finality, professional re-
view, judicial intervention, or some form of third-party involvement.
A breakdown of bargaining could also mean mandatory preservation
of the status quo, giving the parents a veto over any classification de-
cision.

d. Parental Consent

It is a short step from a procedure requiring bargaining with the
parents to a procedure requiring parental consent for particular classi-
fication steps. Parental denial of the necessary consent would be final,
and the child would stay in the regular classroom as before.'" This

362. Por a thoughtful and exhaustive exploration of considerations rele Int to
coordination of behavior sec Heymann, The Problem of Coordination: Bargaining and
Ruh% 86 Hmtv. L. REv. 797 (1973).

363. But see text accompanying notes 397-98 infra, for a discussion of "emer-
gency" provisions under which a child would be removed, without parental consent,
not to meet the removed child's educational needs but to eliminate conditions detri-
mental to the well-being of that child, other chilUren, or the educational process.
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veto power may be acceptable if special education is regarded with
great skepticism or if it is considered proper for a parent to have an un-
checked power to make even damaging decisions concerning his
childa power that parents clearly have in some contexts."' In many
cases, however, parents will not be satisfied with the status quo result-
ing from exercising a veto over the school's proposed placement, and in
such cases the theoretical veto power will be, practically speaking, re-
duced to leveragelike bargaining powerto extract alternative pro-
posals from the school.

Both the California statutory scheme (as applied to educable
mentally retarded and educationally handicapped classifications) and the
recently adopted Massachusetts statute give great significance to parental
corsent. Under the California procedure, a parent must consent,
separately, to psychological evaluation for the purpose of making a
classification decision and to the child's placement in a particular special
education program.'' The fact that these consent requirements are
abused and disregarded points up the need for either enforcement pro-
visions or incentives to induce compliance. Enforcement is considered,
subsequently, under the section on judicial review. Incentives might
be ;,rovided in a variety of ways. One approach would be to make
the absence of valid parental consent grounds for invalidating
a classification decision. This device would work somewhat like
the exclusionary rule for evidence obtained through unconstitutional
confessions and searches. But its effectiveness as a deterrent may
be doubted,"" as even bad classifications would p:obably not be
challenged consistently; and at any rate it is a patently undesir-
able remedy whenever the decision invalidated is in fact the best one
for the child. Instead, the lack of consent might just require reconsid-
eration rather than permanent abrogation of the previous decision.
Another alternative would be to discharge or otherwise sanction any
employee responsible for the failure to obtain necessary consents. Dis-
charge might be impossible if there were no labor pool available fur re-
placement. The preferable solution would be to induce compliance
with consent requirements by convincing the educators involved that
parental consent really does matter.

The Massachusetts statute creates a procedure under which
parents may reject each of three successive placement recom-

364. See, e.g.. Wisconsin v. Yoder, 406 U.S. 205 (1972) (Amish children excused
from high school compulsory attendance laws by reason of family religion).

365. CAL. Euuc. cone, § 6902.085 (West Supp. 1973).
366. The exclusionary rule's deterrent effect on police behavior has been ques-

tioned. See Oaks. Studying the Exclusionary Rule In Search and Seizure, 37 U. CHI. L.
REV. 665, 674-709 (1970); 1. SKOLNICK, JUSTICE WErtiout That. (1968).
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mendations."' Following the last rejection, the parental veto may
lead to an action in coutt.388 The criteria to guide the court in deciding
the student's fate are, unfortunately, not clear, as the statute just auth-
orizes the court to have the child placed "in an appropriate education
program." It seems likely, though, that a court would base its decision
on a. combination of three factors: the parents' indicated preference
(inasmuch as parental consent is emphasized by the statute: the na-
ture of and reasons for the successive placement proposals; and the
reasons, if any, given by the parents for rejecting the proposals. Un-
less the Massachusetts statute suffers the same subversion as the pa-
rental consent provisions in California, this triple-et nsent scheme will
give Massachusetts parents a significant power to bend placements pro-
posed by education officials to parental liking. Rather than fight par-
ents down the line to judicial determination, officials are likely to 1k-
ten to parents, attempt to persuade them, and settle for compromise
placements. This complex system seems justifiable only if it is as-
sume *. that parents hz.ve either a real contribution to make to the place-
ment process or a moral right to control their children's education, and
that the expertise of school administrators and their advisors should be
substantially discounted.

e. Judicial Determination

Resort to judicial review is a possible last step of any procedure,
as it is in the Massachusetts scheme. But judicial determination could
be given a featured role early in the classification process. Early or
late, however, the question is how completely will a court examine an
administrative decision to classify a child, for the scope of judicial re-
view will significantly influence the frequency of resort to the courts.
Courts generally lack any expertise in the field of special education,
and judicial proceedings are apt to be slower, more cumbersome, and

367. MASS. GEN. LAWS ch. 71B, § 3, ft 12.13 (Stipp. 1973) (effective Sept. 1970' .

If, after the second rejection, the parent desires a regular rather than special program,
he gets only two rejections rather than three. Id. at 1 13.

368. When the parent opts fcr a regular education program, the court action is
initiated by the local "school committee," I.e.. the Board of F.ducation. if. but only if,
the desired assignment would be harmful to the child or disruptive for others: other-
wise the assignment desired by the parent must be given. When the parent opts for a
special program, the initiation of court action appears to be left to the parent, but the
statute is not clear. Prior to court action, the statute reclaims reference to a "state
advisory commission on special education" for a "determination" by the commission;
then, if "the parent rejects this determination, they may proceed to superior elurt.
. . ." If "they" refers to the parents, it appears that a parental failure to initiate
judicial proceedings leaves the matter in limbo and leaves the child where he started
in the regular program. On the other hand, the statute might be construedcontrary
to a literal readingto permit a parental rejection only in conjunction with the initia-
tion of court proceedings. Or, "they" might refer ungramatically to the commission.
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less flexible than alternative administrative proceedings. On the other
hand, the finality of judicial action may be valuable; and if the case is
likely to end up in court anyhow, there is much to be said for getting
it there quickly.

f. Third-Party litervention

In addition to any of the alternative procedures thus far suggested,
some system of third-party intervention could be adopted. Perhaps
the classic, example is the mediator's intervention in bargaining situa-
tions. A mediator in classification procedures would not take over the
responsibility of decision-making, but would intervene into a previously
bilateral process (such as school-parent negotiation) and attempt to
help the parties reach an agreement."" Somewhat similarly, an om-
budsmanm might be used to help the parties better utilize the pro-
cedural system or arrive at a solution that can be validated by the
decision-making system. An ombudsman might also perform the much
less restrictive role of proposing changcs in the system as a whole on
the basis of accumulated experience with individual cases. This latter
role is important when there is no clear solution to the problems of ap-
propriate procedure or appropriate criteria. It is comparable to the
role of the two masters in the P.A.R.C. case:371 although they were
appointed for the express purpose of aiding the court in enforcing its
decree, the masters were expected to recommend solutions to unantici-
pated problems as they arose. Finally, an independent agency repre-
senting the child's interest872 could be considered an intervening third
party.

9. The Composition of the Panel

A central feature of the due process model is the competent, im-
partial, decision-making tribunalthe review panel. The ideal panel
would be composed of an educational psychologist, a lawyer, and a
lay member not a psychologist, lawyer, or educator. The psycholo
gist would be specially qualified to examine critically the technical basis
of the administrative classification proposal and any contrary presenta-
tion, and to explain this technical information and his own analysis of

369. See, generally, Fuller, MediationIts Forms and Functions, 44 S. Cu,. L.
Ray. 305 (1971); Stevens, Mediation and the Role of the Neutral, in Mammal's OP
CoLI.EcTIVE BARGAINING (J. Dunlap and N. Chamberlain eds. 1967).

370. For a sample of the extensive literature about the ombudsman see S.

ANnaRsoN, OMBUDSMAN PAPERS: AMERICAN EXPERIENCE AND PROPOSALS (1969); S.
ANDERSON & J. WERE, ESTABLISHING OMBUDSMAN OFFICES: RECENT EXPERT "CE IN
THE UNITED STATES (1972); W. GELLHORN, OMBUDSMEN AND OTHERS (1967).

371. See 334 F. Supp. nt 1267.
372. See text accompanying notes 121.27 supra.

34430 (3 74 - 34
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it to the other panel members. Although there are precedents for med-
ical board members making independent examinations of the physical
or mental condition of a party,"'" all of the panel members, including
the psychologist, should ordinarily confine themselves to infotmation
presented at the panel hearing. This would help ensure that the "scien-
tific" nature of the classification decision would not be exaggerated,
that the psychologist would not be regarded as a super-member of
the panel, and that the psychologist would not displace the school ad-
ministration's and parents' own experts._ The psychologist would, how-
es er, fill a vital role in evaluating the qualifications and methodology of
the school's psychologists. This role would be especially important if
the parent did not have the assistance of his own expert; and presum-
ably the psychologist would urge the panel to demand retesting or
additional expert testimony when appropriate.

The lawyer's role would be to provide expertise in the systematic
and efficient development of relevant evidence. This lawyerly skill
would be valucble not only in sifting and evaluating evidence, but also
in conducting and controlling the hearing. When the parent was not
represented by counsel, the panel lawyer would also help compensate
for the lack of this assistance.

The third panel member would cast a potentially decisive vote
and would perform a jury-like role, providing a lay perspective. It is
arguable that the panel's third person should be an educator on the
ground that education is the third field of special knowledge that would
be particularly useful.'" But this choice would seem to load the dice
in favor of the school system's evaluation and would therefore detract
from the panel's inipartial character.

There is a danger that the educational psychologist, because of
his expertise, would dominate the other two panel members. But the
lawyer's familiarity with formalized proceedings and with ordering,
weighing, and comparing all the evidenceshould counterbalance the
influence of the psychologist. There is also a danger that the lawyer

373. See, e.g., McCarthy v. Industrial Comm'n, 194 Wis. 198, 215 N.W. 824
(1927).

374. The third member of the appellate hearing body proposed under the P.A.R.C.
decree is an educator. See MAsmas REPORT, Nov. 6, 1972. In California, local ad-
missions committees are composed of an administrator in charge of special education
programs in the district or county or other administrator designated by the school dis-
trict or county superintendent of schools, a school psychologist, a spe4ial education
teacher, and a school nurse. CAt... Ewe. CODE 1 6902.05 (West Stipp, 1973). Hearing
panels that deal with parental objections to withdra% tis of children from certain pro-
grams are composed of either a school psychologist, a special education teacher, and a
special education administrator, Id. 1 6902.09, If 2, or a school psychologist, the
medical director of the nearest regional center for the mentally retarded (or his ap-
pointee), and a special education teacher, Id. ¶ 3.
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(or the third member) would become overly impressed with his own
newly gained scientific knowledge; but the presence of the genuine ex-
pert should chill any such tendency.

It is critically important that the panel be both competent and im-
partial. Both qualities are necessary if the panel is to have the self-
confidence to evaluate objectively school administration classification
decisions. The panel can have the necessary impartiality only if all
panel members are immune from any influence from either side. Panel
members should not be appointed, compensated, approved, or subject
to any control by the school administration. Further, the educational
psychologist should not have a professional career so parallel to that
of the school psychologist that he will have a natural tendency to "go
along with" the school psychologist's position.

It seems doubtful that the hearing officers under either the
P.A.R.C. or Mills decree have been sufficiently impartial and compe-
tent. In Pennsylvania, all hearing officers are school psychologists or
"special educators"" (a somewhat loose concept that can include per-
sons with various psychological, counseling, and curricular prepara-
tion), and although they are given some instruction and training,"°
there is reason to doubt their competence to hold hearings. Further-
more, the hearing officers often hear cases in neighboring towns, and
they ,,,may have a strong community of interest with the persons re-
spongible for the classification decisions under review. Similar weak-
nesses inhere in tne hearing system spawned by the Mills case."' In
addition, while the D.C. hearing officers are forbidden to be school-
district employees, they are hired by the city ol' Washington, D.C.,
which was a party in the Mills case and is itself the employer of all
school district personnel.'"

It is not easy to decide who should select a hearing panel. One
possibility is to have ad hoc panels selected by the means conven-
tionally used to select arbitrators: each of two parties selects one mem-
ber, and the two nominees select a third. The obvious flaw is that
this procedure does not adapt easily to the suggested ideal of special-
ized panel membership. A similar, but slightly preferable system em-
ployed under P.A.R.C.. entails the compilation of a list of names, with
each party given the power to veto unsatisfactory persons on the list.
But this alternative works best when only a single hearing officer is
required and, again, is inappropriate for a specialized, multi-member
panel, unless it is made considerably more complex.

375. See text accompanying note 139 supra.
376. See text accompanying note 136 supra.
377. See text accompanying notes 242.43 supra,
378. See text accompanying note 242 supra,
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Preferably, there should be a single panel selected for a given area
for a given period of time. The panel should be named at the state
level, with a total membership (in multiples of three) sufficient to meet
the state's entire case burden. If necessary, the panel could be sub-
divided on a regional basis. Panel membership could require either
full-time employment or part-time service, depending on the case loud
and available state resources. Case loadand thus costcould be
kept down by giving the panel discretion to screen all cases and de-
cide which to hear and b_y_giving the panel clear power to conduct pro.
cezdings as expeditiously as possible. Oral presentations could be elim-
inated when written statements or affidavits would be satisfactory
means of presenting the evidence, and cross-examination could be
denied when there was no reasonable expectation that it would pro-
duce gain commensurate with its cost. It might also be possible for
hearing officers to develop a record and then report to the panel
with or without a recommended decision. Such a system would re-
quire recruitment, training, and compensation of one or more able
hearing officers; but it would reduce the panel's obligations and should
reduce the total time and cost devoted to hearings."79 If the panel were
to function on a state-wide level, it should be appointed at a high
level of state government, perhaps by the Governor or the head of the
Department of Education. Hearing officers and other staff employees
could be hired either by the panel or by the state officer who appointed
the panel.

It is important to restate here that it is unrealistic to think of the
panel we have hypothesized as an exclusive procedural device. Many
of the decision-making procedures separately considered can be com-
bined with it. For example, the use of an ombudsman would not be
incompatible with the panel-hearing procedure, although each "extra
feature" increases coat in terms of time, energy, attention, and money.
Thus, if a state has limited resources and really believes that appointing
an ombudsman would be the most productive approach, it might just
minimize or restrict the role of a hearing panel. Furthermore, the
panel device incorporates features of other procedural alternatives.
Depending upon the amount of "screening" permitted, it would give
greater or less finality to initial administrative decisions. Panel hear-

A19. Compare the P.A.R.C. system of appellate administrative review. which is
evidently conceived of as the source of additional rights following reasonably full pro.
cedures before hearing officers. See MASTERS' ku'owr, Nov, 6, 1972. Although it is

possible to make arguments on behalf of consecutive administrative hearing rights, the
authors regard the likely gain from the second full hearing to be outweighed by the cost.
A two-tier approach should he adopted only if the two tiers together provide one
hearing efficiently or, as suggested earlier, when an initial, very abbreviated hearing
will help to justify subsequent selective hearings.
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ings could heighten the role of the parents by providing for parental
participation and by increasing the availability of legal and psycholog-
ical services; and in another way could limit the parents' role via a
screening authority. Finally, the panel procedure might ensure a sig-
nificant role for professional school psychologists both by its own com-
position and by establishing rules..regarding the use of expert testi-
mony.

10. Decision and Opinion

Written opinions explaining the basis of agency action are prob-
ably not constitutionally required,'" but a statement of findings and
the reasons for a decision is nearly indispensable for effective judicial
review."" Reviewing courts, therefore, have frequently required a
clear statement of reasons for an agency decision."'" Such explana-
tions are also an important step in dispelling any appearance of arbi-
trariness.

Due process proceedings are ordinarily publicmotherwise, a
cloud of doubt might hang over their fairness. Moreover, a party
threatened with serious injury by the government has a constitutional
right to a public hearing,a "t but not to a private hearing."'" But the
protection of individual and family interests in privacy may sometimes
require that special education classification proceedings be held in pri-
vate.""" Unfortunately, recognition of such interests in privacy has
led both Pennsylvania and Washington, D.C., to be unnecessarily
guarded about revealing the nature of classification proceedings."" Se-
cret proceedings shield the decision-making process from potentially
beneficial public criticism. They tend to make those who control the
proceedings paternalistic and possessivejealous of their prerogatives,
self-righteous about their concern for children, and paranoid about
second-guessing by the uninitiated. It is essential to subject as much of

380. 2 DAvts, supra note 354. at §§ 16.04 & 16.13.
381. Id, tit A§ 16.01 & 16.12.
382. See. . v. Chenery Corp., 318 U.S. 80 (1943); Northeast Airlines

v. C.A.B.. 331 1,.2(1 579 (1st Cir. 1964).
383. I Dots, .supra note 354. at § 8.09.
384. See. e.g., In Oliver. 333 U.S. 499 (1948).
385. See. e.e.. P.C.C. v. Schreiber. 381 U.S. 279 (1965 I.
386. In Pennsylvania. a parent can choose a private or public hearing, and approsi

ntately twothirds have chosen the former. Piestintably any statutory or constitutional
right of privacy can be waived by the parent. Hut see text accompanying note 333
supra.

387, Sec test accompanying notes 142 & 242 supra. In the administration of
P.A.R.C., all transcripts and decisions concerning ptivate hearings have been held in
the strictest secrecy. See note 386 tipra. It appears that anyone may attend a public
hearing, and in such cases the decisions, but not the transcripts, are regarded as public
documents.
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the classification process to public scrutiny as is consistent with the pro-
tection of privacy.

Protection of privacy does not preclude publication of opinions.'"
If anonymity is important, opinions can easily be written without re-
vealing the child's identity. Opinions need not be elaborate, but they
should clearly and concisely state the basis of the decision, making
specific references to controlling criteria derived from statutes, regula-
tions, or prior opinions. They should separate the reasons for classi-
fying a child as in need of special education from the reasons for
placing him in a particular educational program. If existing programs
are inadequate, opinions should state changes that should be made.
They should identify clearly facts or values or changes of policy that
distinguish one case from apparently similar cases previously decided.
Only if a case contains nothing new should the opinion be reduced to
a reference to prior controlling cases. Groups of caseseven large
onescan be explained in one opinion when it would be both efficient
and fair.

Opinions must be written and, to be really beneficial, must be
published and disseminated to affected persons in some reasonably
convenient manner. Explicit opinions will make it possible for courts
to review carefully panel decisions. Gradually, the opinions will build
up a body of precedent that will provide guidance for both school.ad-
ministrators and parents and eventually will reduce the work load
of the panels. When a panel determines that an earlier explanation is
wrong or inadequateor correctly explains what turns out to be
a wrong conclusionit can avoid confusion, guide administrators, and
promote consistent application of new policy by identifying its error
and explaining the reasons for its changed perception.

11. Judicial Review

Administrative agency action significantly affecting individual
rights is almost universally subject to judicial review. Such review is
"presumed," and may be constitutionally required.'" As with all pro-
--

388, Mitts requires a decision in writing within 30 days after the hearing, 348 P.
Supp. at 881 (li 13(c)(14)), bu, does not specify whether it should be public or confi-
dential. P.A.R.C. specific! a "stenographic or other transcribed record, but is silent
on the need for a decision. 343 P. Supp. at 305 (V P) "Public" decisions issued after
public hearings under P.A.R.C. are routinely fil.d at the Right of Education office- -
not distributed. In California, a dissenting member of an admission committee "shall
attach to the final recommendation a statement of reasons for such objection," Cu..
Eotte. CODE, f 6902.05 (West Supp. 1973), but again there is no indication whether
this statementor the recommendationis to be a public document.

389. See generally Abbott Laboratories v. Gardner, 387 U.S. 136 (1967); 4
DAVIS, supra note 334, at tt 28.06.07, 29.08.09; 1.. JAN% JUDICIAL CONTROL OP
ADMINISTRATIVE AcrioN 336.53, 38149 (1965); Buss, Procedural Due Process for
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cedural safeguards, the promise and reality of judicial scrutiny is
thought to be an important hedge against arbitrary administrative ac-
tion.

Judicial review of classification decisions would not only protect
parents and children from bad administrative or review-panel decisions;
it would provide the sword of judicial enforcement to be used against
reluctant parents or school officials. Judicial review therefore should
be available on the initiative of either the panel or the parents. A
reviewing court should be able to affirm or reverse a decision of the
panel in whole or in part. Grounds for reversal would be that the
panel's decision is not supported by substantial evidence on the record
as a whole;n° is contrary to the constitution or laws of the state or of
the United States; or is inconsistent with the state's policy on special
education. These standards of review should give the panel's decision
some presumptivz correctness but also enable the court to look critically
at the entire record, including the panel's opinion.

The panel's decision, if challenged by the parent, should be stayed
pending review unless exceptional circumstances require immediate
implementation. This reverses the usual rule concerning stays pend-
ing appeal, but is justified because it would be extremely undesirable
to transfer and re-transfer children to and from special education pro-
grams unnecessarily. But if the child's special need is great and the
time for review is long, the argument for a stay pending review weak-
ens. "Exceptional circumstances" might justify immediate implemen-
tation and also would call for expedited judicial review, perhaps of
limited scope.

C. Other Procedural Issues

So far we have assumed a school administration initiating an ac-
tion to transfer a student from the regular classroom to a special educa-
tion program in order to improve that student's educational opportu-
nity, and a child or patents objecting to the proposed assignment as detri-
mental. We have tacitly assumed that the procedures discussed above
have nothing to offer the student whose parents voluntarily acquiesce
in the school's classification. Voluntary acceptance of the school's
classification would, in fact, be the usual situation unless the entire
special-education program were faring badly.

When the school administration's classification decision is ac-
cepted, the need for deliberative proceedings simply does not arise.
There are, however, several problems not covered by the previous dis-

School Discipline: Probing the Constitutional Outline, 119 U. PA. L. Rev. 545, 63147
(1971).

390. See 343 P. Supp. at 905 (11 (0)); 348 P. Supp, at 881 (ii 13(e)(7)).
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cussion that deserve some attention. First, the student or parents may
want a transfer from a regular to a special program, but the school re-

fuses. Second, a demand may be made that the school seek through
"outreach" efforts to bring within the public educational framework
children previously excludedregular and special alike. Third, stu-
dents specially classified require re-evaluation. Fourth, a student be-
cause of disruptive behavior may be excluded from the regular pro-
gram pending a decision on special classification and placement. Fifth,
and closely related to the previous problem,"children who need special
education may be treated as discipline cases. Sixth, an attempt may
be made to obtain a decision on a group of classification cases in one
proceeding, or to treat one case as a class action. Finally, rule-making

may be used to dispose of various questions that would otherwise be
resolved on a case-by-case basis.

1. Parent Requests for Special Education

Parent requests for special education entail many considerations

quite different from those discussed above. The parent may simply
want to meet the child's educational needs, but the potential for parent-
child conflicts of interest looms large. Just as the school may be tempted
to get rid of unruly children, so, too, may a parent wish to get rid of a
problem child. Parent requests should be carefully scrutinized to protect
the child's distinct interests.

When a child's special classification is requested rather than im-
posed by the school, the interests relevant to due process procedures

are quite different. The threat of adverse government action is ab-
sent; to the contrary, the government might be charged with withhold-
ing a benefit if the parent's request for special education is denied.3"
The distinction generally drawn between termination and denial of a
benefit.' °2 while not requiring the denial of a hearing and related pro-
cedural safeguards, does suggest that the claim for procedural protec-
tion is less compelling when made by a new applicant, such as a parent
requesting special education, than by someone resisting a governmen-
tally imposed deprivation.

When the parent requests special classification, the allocation of
the burden of proof presents a difficult questim. A decision must be
made whether the presumption in favor of the regular program should

391. Cf. Goldberg v. Kelly, 397 U.S. 254 (1910).
392. See Roth v. Board of Regents, 408 U.S. 564 (1972). But see id. at 588-89

(Marshall. J., dissenting); Holmes v. New York City Housing Authority, 398 P.2d 262

(2d Cir. 1968). See generally O'Neil, 01 Justice Delayed and Justice Denied: The
Weil ate Prior Hearing Cases, 1970 SUP. Cr, REV. 161, 176, 202.03, 212.13; Note,
Procedural Due Process in Government- Subsidized Housing, 86 HARV, L. RE.v. 880,

910.12 (1973).
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be displaced by a presumption in favor of the parent's preference,
remembering that the school still controls most of the relevant data.

2. Outreach

The heart of the complaint in both P.A.R.C. and Mills was that
large numbers of children were being excluded from all public school-
ing because they needed education not available in the regular class-
room; and the heart of both decisions was that schools and public of-
ficials have an affirmative obligation to provide public education for
all such children. This "outreach obligation" has dominated efforts
at compliance with the decisions in Pennsylvania and Washington, D.C.
But such outreach efforts, while raising many serious problems, should
be recognized as transitory phenomena. When the right of all children
to be educated through appropriate public school placement is estab-
lished, improper exclusion will be a rarity and will require no special
effort by the normal classification system. The cost of initial outreach
efforts, therefore, should be treated as a temporary cost and not fig-
ured into the total costs of maintaining an established procedural sys-
tem.

3. Reevaluation

In contrast to the outreach problem, the need for student re-eval-
uation represents a continuing and potentially overwhelming burden
on the classification process. It is one thing to contemplate reasonably
elaborate procedural safeguards for initial special classification deci-
sions. But if the same procedures are required for annual reevalua-
tion of each classified child, the cost may be inordinate. Yet the
present one-way-street aspect of special classification has been a sub-
ject of frequent and vigorous criticism, and the need for regular re-
evaluation is recognized in the P.A.R.C."'8 and Mi l/s"4 opinions, the
California statute."' and the pending Massachusetts statute."0A This
is a dilemma. as one conclusion seems irresistible: comprehensive
procedural protections cannot. be made available for all original classi-
fications as well as for frequent re-evaluations. Compromises must
be made.

Original classification decisions should be made with as much
procedural thoroughness as is necessary to maximize chances of a right
result. Reevaluation procedures should probably he less extensive
and might involve some combination of the following steps: (1) School

393. 334 F. Stipp. at 1261.
394. 348 F. Supp, at 878.
395. Cat.. EDUC. COOP. t 6902.4 (West Supp. 1973).
396. MASS. GEN. LAWS ch. 719, § 3,11 16 (Supp. 1973) (effective Sept. 1974).
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administration and professional employees would make regular written
re-evaluations (at least once a year) which would be filed with the
panel and sent to parents. '2) Parents dissatisfied with the current
placement or the written re-evaluation of their children would request
reconsideration by the panel. (3) The panel itself, a panel mem-
ber, a staff employee, or a hearing officer would stue, the reports and
the parental requests. (4) The panel, on its own initiative or in re-
sponse to parental requests, would exercise discretion to hear selected
cases of general importance or particular injustice.

4. Emergency Reassignments

Sometimes the disruptive effect of a particular child's presence in
the regular classroom would justify immediate removal before a formal
hearing for special classification had been held. The problem is to
provide for such emergency removals while ensuring that the procedure
will not be used to push out troublesome students the school, would
like to get rid of.

Immediate removal is justifiable only if there is a reasonable, ob-
jective basis for believing that the student will cause either substan-
tial physical harm to himself or to other students or serious extended
disruption of the regular classroom. If possible, a full hearing should
be held before removal; but when that is not possible, a hearing with
the complete panoply of procedural safeguards, including state-pro-
vided counsel and psychologists for indigents, should be scheduled as
soon as possible after removai. If the full hearing will not be held
soon after removal, an abbreviated, emergency hearing should be held
before" or immediately after removal, with a full hearing thereaf-
ter.3" An emergency hearing should determine whether there is suffi-
cient danger of harm or disruption to justify removal pending a full
hearing, and if necessary, address the problem of appropriate tempo-
rary placement in a special program. The school administration should
be obligated to propose proper temporary placement, and the parents
should have the option to accept the school's proposal or to keep the
child out of school entirely until the full hearing.

5. Discipline

Special education assignments are not punitive or disciplinary,

397. CI. Goldberg v. Kelly, 397 U.S. 254 (1970).
398. CI. Stricklin v. Regents, 297 P. Supp. 416 (W.D. Wisc. 1969). Note that

under the procedure required by Judge Doyle for student suspensions. there may be
three hearings; (1) the best that can be put together on short notice beforehand;
(2) a full hearing at the earliest possible time after suspension; (3) an interim hearing
after suspension but before full hearing mainly to determine whether there is the sort
of emergency that justifies suspension pending the full hearing,
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and a child should never be disciplined or punished because of spe-
cial-education needs. Unfortunately, what is conceptually clear is not
the same as what really happens. A child who disrupts classes may
just be misbehaving, but he may also be exhibiting the need for spe-
cial educational assistance not being provided. The danger of treating
a student in need of special education as a discipline problem led the
Mills court to devote an entire section of its decree to discipline cases.'"

The link between discipline and special-education decisions poses
a major difficulty in the attempt to construct satisfactory procedures.
This link may even result in excluding from public schools for disci-
plinary reasons children who ought rather to be placed in special -ed-
ucation programs. Perhaps the simplest solution would be to provide
that any parent of a child excluded for disciplinary reas ins could peti-
tion the panel to consider special-education classification. This does
raise the proble'l of relying on parental initiative; and it, unfortunately,
leaves the parent a Hobson's choicelike the choice between incar-
ceration in a mental hospital or a prison. If the need to make such a
choice seems unjust, it must be attribu,ed to defects in our schools or in
society at large rather than to some failure of special-education clas-
sification procedures.

An alternative to parental initiative would be automatic referral
to the panel of all discipline-exclusion cases, either before or after ex-
clusion occurs. This is basically the Mills approach. Its main weak-
ness is the potential burden on the panel; but here again, a compro-
mise solution might be to adopt some combination of parent and panel
initiative and screening by the panel to select cases deserving a hearing.

6. Joinder and Class Actions

One approach for maximizing procedural protections while mini-
mizing cost would be to have the panel hear a number of similar cases
together. This could be done either by joining separate individual
cases or by permitting a few students to represent a larger group of
students similarly situated. Cases could be combined for determina-
tion of clmmon questions of fact or consideration of common criteria;
the remaining individual questions could be resolved in separate pro-
ceedings, or at least separate determinations could be made. For ex-
ample, a collective proceeding could explore the validity of a mentally
retarded classification for children with a certain I.Q. score on a parti-
cular test, with separate consideration of individual placements on the
basis of that test.

399. 348 P. Supp. at 880, 882.83 01 13(d) di (t) ). This apparently led many
teachers and administrators to conclude that Mills was primarily a discipline case
andin extreme instancesthat Milts prohibited any school disciplinary action. See
text accompanying note 207 supra.
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7. Rule-Making

Review panels should have the power to adopt rules to regulate

their procedures. For example, they might adopt ruses govern:ag

joinder or class actions, or rules dealing with the timing of filing re-
quests for review. Or they might adopt rules that lie somewhere be-

tween substance and procedure, such as rules elaborating the criteria

by which cases are screened and selected for panel consideration. Such

rule-making would solidify the panels' gradually accumulating insights;

and input could be beneficially solicited from a broad range of inter-

ested parties, including the school administration, teachers, parents and

parent groups and other community members. The panels should wel-

come participation by persons who might critically affect the overall suc-

cess of the special-education program but who would otherwise have no

opportunity to contribute or learn of the contributions of others. For

example, rule-making proceedings might provide an important opportuni-

ty for both regular and special teachers to become involved in a process

that otherwise might seem imposed upon them from outside. Rule-mak-

ing proceedings could both elicit responses to existing panel proposals

and be a means of gathering information and exploring attitudes on

general subjects for future proposals. Professor Kenneth Davis has

called the procedure of administrative rule-making "one of the greatest

inventions of modern government."400 Plainly it has potential for
greatly improving the quality of any classification procedures adopted

and for translating the outcomes of particular hearings into generally

applicable principles.

D. Posteript

The procedural model sketched in some detail in Part III is not
the only plausible way to improve decision-making concerning the

classification and placement of students thought by the public schools

to be exceptional. Even if one views the procedural framework as fit

for the task, the model balances the divergent interests of children

(both "normal" and "special"), parents, and education professionals

in a particular way. The choices which it makesfor example, which

sorting decisions are to be subject to thorough revieware, of course,

fit subjects for debate in assessing the model.

Nor is proceduralization the oply conceivable means of improv-

ing decision-making with respect to exceptional children. Present prac-

tices could be altered by changing state aid policies, which presently

preserve special education categories, and using these funds to induce

school districts to attend more fully both to the task of classification

400, K. DAVIS, DISCRETIONARY JUSTICE 65 (1969).
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and to its consequences, Such fiscal incentives might be coupled with
the adoption of a per le rule that children he treated us normal unless
the school can clearly demonstrate both the existence of a significant
handicap and a reasonable probability ofAmeliorating that condition
through special placement. The availability of education vouchers to
enable students whose educational needs were not being met by public
school programs to attend private schools would increase the range of
choice available to a given student, and might, in the long run, enable
public schools to provide better services to a more limited clientele.
The requirement that school personnel and the parents of a handi-
capped child jointly draft a contract which specified both obligationsand goals to be accomplished within a limited time period could con-
ceivably render the education system more aware of and responsive tothe particular needs of special children; the availability of a voucher
if the school failed to meet its part of the bargain might serve as a use-
ful enforcement prod.'"

The mere existence of alternatives to the present system is not
justification for change. If the case studies treated in Part II impart a
common lesson, it is that the organizational attributes of special educa-
tion make even incremental changes difficult to accomplish. They sug-gest that any proposed reform, including the procedural model, betested not in a hypothetical world where compliance with agreed-upon
and clear rules represents the norm, but against the day-to-day condi-
tions of public schools, where difficult choices are constantly made on
the basis of imperfect evidence, and in the context of organizational
factors which render the status quo comprehensible, if not wholly laud-able. The same point may be made more positively. Interventionby courts and legislatures which intelligently takes into account the
sources of resistance to reform has the potential of reshaping the struc-
ture of education decision-making in a manner which may benefit both
the students and the system itself.

401. See Gallagher, The Special Education Contract for Mildly HandicappedChildren, 38 EXCEPTIoNAL CHILDREN 527 (1972).

Senator Sri-MEM:H. This hearing now stands adjourned.
(Whereupon at 380 p.m. the hearing was adjourned.'
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